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STATEMENT OF QUESTION PRESENTED 


The question is whether a new trial should have been granted in 
the interest of justice where (1) the Government's case rested entirely 
on the testimony of three witnesses, (2) a witness was permitted by the 
prosecutor to characterize the defendant as "the terrorizer" before the 
jury, (3) the defendant's testimony establishing alibi was corroborated 
by five witnesses, and (4) after trial, evidence is found which establishes 
that the credibility of two of the Government's witnesses may be impeached 
on a crucial issue and that the third witness, a policeman, possessed 
substantial cause for bias against the defendant which was unrevealed by 
the prosecution at trial. 


(This is not a matter of counting noses quantitatively: the cumu- 


lative effect of calling a boy "the terrorizer" in a context which denied 


cross-examination in a critical area requires reversal. The noble 
motives of an officialdom which would curb juvenile delinquency require 


careful scrutiny when the standards of fair trial are not observed. ) 
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Rule 33, Federal Rules of Criminal Procedure 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,471 


RALPH L. SIMS, 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was convicted of housebreaking in violation of Title 22, 
D.C. Code, Section 1801, and robbery in violation of Title 22, D.C. 
Code, Section 2901. Following his trial, present counsel, who did not 
represent appellant at trial, filed a motion for new trial within the five 
days permitted by Rule 33 of the Federal Rules of Criminal Procedure. 
The trial court denied the motion for new trial, denied probation, and 


sentenced appellant to imprisonment for a period of three to/nine years 
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on the count which alleged housebreaking and one to three years on the 
count which alleged robbery, the sentences to run concurrently. The 
judgment and commitment were ordered on November 6, 1959, and filed 
on November 9, 1959. On November 14, 1959, appellant pro se filed a 
Notice of Appeal and a Motion for Leave to Appeal in Forma Pauperis. 
On November 16, 1959 this motion was denied by the trial court. On 
the same date, a Notice of Appeal and Affidavit in Support of Application 
for Leave to Proceed Without Prepayment of Costs was filed by counsel 
for appellant. On November 19, 1959, appellant prepaid his costs for 
appeal. 


The jurisdiction of this Court is invoked under Section 1291 of Title 
28 of the United States Code. 


STATEMENT OF THE CASE 


Appellant was tried for the offenses of housebreaking and robbery 
(App. 3-4). At his trial, Thomas Eugene Mason testified that appel- 
lant and two other persons robbed him of seventy-five dollars at approx- 
imately 2:50 p.m. on June 24, 1959, at 1347 C Street, S. E., Washington, - 
D.C. (App. 6, 7).' The seventy-five dollars taken from him was al- 
legedly composed of five dollar and one dollar bills (App. 6, 7). Anna 
Regina Byrd testified that she was present at the time of this robbery 
and identified appellant as one of the three persons involved in the rob- 


bery (App. 14-16). Appellant was arrested shortly after the robbery is 
alleged to have occurred (App. 24). 


Detective Louis Blancata testified that appellant was identified by 
the witnesses Mason and Byrd (App. 22-24), and that he observed ap- 
pellant hand one five and six one dollar bills to Isaac Tendle (App. 23). 
Detective Blancata testified that appellant had two five dollar bills on his 
person at the time he was arrested (App. 24). 
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The defense evidence consisted of the testimony of appellant, 
appellant's mother, Mrs. Bettie Harvey, his cousin, Joseph Williams, 
and three friends, Paul Collins, James LeGrant, and Moses James 
Branch. A fair construction of the testimony of these witnesses is that 
appellant was in his home at 107 Sixteenth Street, S.E. at 3:00 p.m. on 
the date of the robbery, and that he did not leave his residence until 30 
to 40 minutes later (App. 28-30, 32-33, 35-37, 40-41, 45-47). 


Isaac Tendle denied that the defendant gave him the eleven dollars 
found on Tendle (App. 49). The witness Tendle's testimony was cor- 
roborated by the testimony of Rudolph Moses who was with appellant and 
Tendle at the time appellant was arrested and testified that no money 
passed between them (App. 52, 53). 


Mrs, Harvey testified that she had given appellant the two five 
dollar bills found on appellant (App. 29). 


Appellant took the stand and denied any complicity in the robbery 
(App. 54-60). He stated that he had been at home at 3:00 p.m. , the 
time of the robbery and had left subsequently (App. 55). He denied 
handing any money to Tendle (App. 56). He testified that he had known 
Mason for two years, that he had played numbers with Mason, and that a 
number purchased from Mason on June 23, 1959, had won (App. 55-57). 
Mason admitted knowing appellant for some time prior to the alleged rob- 
bery but denied that he had ever taken a numbers play from him (App. 61). 
Mason denied that he was in the business of writing numbers (App. 8, 10). 


There was no evidence introduced as to the identity of |the two per- 
sons who allegedly accompanied appellant and participated in the alleged 
robbery. There was no evidence introduced as to the whereabouts of the 
gun allegedly used in the robbery. There was no evidence introduced as 
to the disposition of the money from the alleged robbery other than an 


implied contention that the eleven dollars found on Tendle ad the ten 


dollars found on appellant constituted part of the loot. Not only was there 
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no basis for an inference but the speculation, as the record will show, 
hardly rises to the dignity of a guess. 


In addition, several other peculiar matters are left unexplained by 
the evidence. The witness Mason testified that he did not use the phone 
in Miss Byrd’s home but ran eight or nine blocks before telephoning the 
police (App. 8). Furthermore, he called the Robbery Squad rather than 
the police or the local precinct (App. 13). Apparently, Detective 
Blancata knew where appellant lived at the time the police picked up Mr. 
Mason (App. 61). 


At the trial Miss Byrd identified appellant as "the terrorizer™ 
(App. 15, 16). The Court asked her to spell it, which she did (App. 16). 
The Assistant United States Attorney then asked her if she knew appellant 
as “the terrorizer", and she replied in the affirmative (App. 16). Sub- 
sequently, the Assistant United States Attorney asked appellant to reveal 
his nickname, but an objection to this question was sustained (App. 59). 


Importantly, too, the prosecution failed to produce Mason's sister 
who was supposed to have given Mason the $75 involved in the case. 


After the jury returned a verdict of guilty, appellant moved for a 
new trial (App. 62). Affidavits were submitted in support of the motion. 
Samuel Harvey in his affidavit swore that the elderly Miss Byrd has a 
reputation for writing numbers, that he had observed her writing numbers, 
and that this took place at her home (App. 63). Ethridge Porter also 
deposed that Miss Byrd has the reputation for writing numbers (App. 63, 
64). Lafayette McCray swore that Thomas Mason has a reputation for 
writing numbers and that he personally observed appellant give numbers 
to Mason (App. 64). 


In addition, the police record of Mason was introduced in support of 
the motion (App. 66). This record establishes a number of arrests for 


operating a lottery and related activities. Before trial, the then counsel 
for appellant had subpoenaed this record but had been informed by officials 


of the Police Department that no record existed. 
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It was contended that Mason's sister had been under Government 
subpoena and yet not produced to establish the alleged ownership of the 


money. 


In further support for the motion for a new trial, the court was re- 
quested to take judicial notice of Criminal No. 145-58, United States of 
America v. Orville Steptoe, Clifton C. Johnson, Robert D. Gladden, and 
James E. McCalip. In that case, defense counsel for the accused 
Steptoe subpoenaed appellant to testify on the issue of a coerced confes- 
sion alleged to have been obtained as a result of the illegal conduct of 


Detective Louis Blancata. When appellant did not appear, he was cited 
| 


for contempt and his person was attached. Appellant then testified that 
Detective Blancata had arrested him for the offense of which Steptoe was 
being tried and had used force and violence against him (App), 64, 65). 


Nowhere in the present record is there any indication of this prior 
relationship between Blancata and appellant. The implication is present 
that Detective Blancata had no prior association with appellant before he 
was called by Mason. The impression was given the Court below and 
the jury that Blancata drove Mason by a street corner and that Mason 
singled out appellant from a group of boys. 


On the basis of the strong evidence of innocence adduced at trial 
and the new matters raised in support of the motion, appellant contended 
that a new trial should be ordered in the interest of justice. | The trial 
court denied the motion and imposed sentence. Appellant then appealed 
to this Court. 


RULE INVOLVED 
Rule 33, Federal Rules of Criminal Procedure: 


"New Trial 


"The court may grant a new trial to a defendant 
if required in the interestofjustice, If trial was by 
the court without a jury the court may vacate the 
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judgment if entered, take additional testimony and 
direct the! entry of a new judgment. A motion for 
a new trial based on the ground of newly discovered 
evidence may be made only before or within two 
years after final judgment, but if an appeal is 
pending the court may grant the motion only on 
remand of the case. A motion for a new trial based 
on any other grounds shall be made within 5 days 
after verdict or finding of guilty or within such 
further time as the court may fix during the 5-day 
period." 


STATEMENT OF POINT 


1. A new trial should have been granted in the interest of justice 
where the evidence raised grave doubt as to the guilt of the accused and 
where on a motion for a new trial evidence was presented to the court 
which indicated that|the jury would probably reach a different verdict if 
a new trial were granted. 


SUMMARY OF ARGUMENT 


The question of guilt or innocence of appellant depended upon the 
credibility of the three Government witnesses, Mr. Mason, Miss Byrd, 
and Detective Blancata. The key to the defense was to establish the 
reasons (1) why Mason and Byrd would falsely accuse appellant and 


(2) why Detective Blancata would testify that he observed money pass 
from appellant to Isaac Tendle when this was not the fact. Appellant 
supplied the reason for the accusation by his testimony that he had 
played numbers with Mason and had won. Mason denied having sold a 
number to appellant/or having been in the numbers business. Defense 
counsel could not pursue the matter further in good conscience because 
the police had informed him that Mason had no criminal record. After 


trial, evidence was located in the Criminal Records Division of the 
Metropolitan Police Department indicating Mason does sell numbers, 
that Miss Byrd has the reputation for engaging in the numbers business, 
that appellant played the numbers with Mason, and that Mason had a 
criminal record of arrests for engaging in lotteries. It was agreed 

on the hearing of the Motion that the photograph in the Records Divi- 
sion was a picture of Thomas Eugene Mason, the complaining witness. 
The knowledge of these matters at trial would have permitted a search- 


ing cross-examination of Mason's testimony, which would have 
(1) destroyed his credibility and (2) buttressed appellant's reasons 


for the Mason-Byrd accusation. 


The third Government witness, Detective Blancata, appeared 
at trial as a disinterested police officer with no reason for bias 
against the defendant. In fact, he possessed good reason to be 
hostile to the appellant because of appellant's sworn testimony in 
another case that the detective had illegally used force and 
violence in an attempt to coerce a confession from the appellant 


for a crime he did not commit. 


The interest of justice concept requires a new trial where 
these factors are established in a case where the testimony of 
the defendant is corroborated by seven witnesses and where the 
damaging effects of permitting a witness to refer to the appel- 


lant as “the terrorizer" cannot be adequately assessed. 
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ARGUMENT 


Appellant contends that a new trial should be granted in the interest 
of justice. Appellant submits that a number of factors when considered 
in combination entitled him to a new trial: (1) the evidence as to guilt 
or innocence is in conflict; (2) the extent to which appellant was prej- 
udiced by permitting a witness to refer to him as "the terrorizer"? can- 
not be adequately determined; (3) the effective cross-examination of the 
key Government witness, Mr. Mason, on the crucial issue of his involve- 
ment in the numbers game was prevented by false information from the 
police that he possessed no criminal record; (4) the discovery of evi- 
dence indicating that Mason has been engaged in numbers, has sold num- 
bers to appellant, and that Miss Byrd has the reputation of dealing in 
numbers; (5) the discovery of information providing the basis for effec- 
tive impeachment of a detective who appeared to be a disinterested 
unimpeachable witness before the jury; and (6) the unexplained failure 
of the prosecutor to produce Mason's sister to corroborate Mason's 
version of the ownership of the funds (App.11). It is well recognized 
that a combination of factors may require the granting of a new trial 
where individually no single factor would require this result. United 
States v. Peterson, 170 F. Supp. 251 (D.C. Utah, 1959). 


1 It is utterly amazing that the prosecutor did not prevent the utterance; yet 
we also find encouragement of the use of the prejudicial descriptive. In a juris- 
diction which does not permit the use of the word "insurance" in a civil case, and 
requires counsel to advise parties and witnesses not to use the term, it would seem 
that the use of a prejudicial nickname would not only violate public ; -licy but neces- 
sarily make for reversible error. It has been held that the use of aliases in criminal 
cases constitutes prejudicial error. 


I, 
THE CONFLICTING EVIDENCE AT TRIAL 


This is not a case where there is overwhelming evidence of guilt 
submitted by the Government and where there is either no defense or 
only the uncorroborated denial by an accused on the side of the accused. 
In this case, the Government's case depends on the testimony of two 
witnesses who allegedly were the victims of a crime and a detective who 
allegedly saw from his automobile eleven dollars handed by |appellant to 
Isaac Tendle immediately prior to appellant's arrest. The Government's 
case itself is permeated by unanswered questions casting doubt on the 
reliability of the testimony. Appellant is supposed to have been one of 
three robbers. The identity or whereabouts of the other two and indeed 
any adequate description of them is missing. The robbery is supposed 
to have been committed with a pistol. The weapon was not found either 
on appellant's person or in his home although he was arrested a few 
minutes after the incident is supposed to have occurred. Seventy-five 
dollars is supposed to have been taken from the victim. Appellant had 
only ten dollars on his person, and Isaac Tendle had only eleven at the 


time of the arrest. There is no evidence that this is the same money as 


that allegedly taken. Furthermore, no explanation was offered as to the 
disposition of the remainder of the money supposed to have been taken. 
The complaining witness’ sister, an employee at the National Institute 
of Health, was not produced by the prosecution, although under govern- 
ment subpoena; yet Mason testified that it was her money (App. 11). 
The victim of the robbery did not choose to use the telephone in Miss 
Byrd's house or to use that of any neighbor. He chose to run eight or 
nine blocks to his home before he called to report the incident. When 
he called, he asked for the robbery squad, not the police in general or 
the local precinct. Although Mason had known appellant for some time, 
appellant did not use a mask, did not attempt to conceal his jidentity, and 
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remained in the immediate area on the public streets after the robbery. 
Nor did Mason, when he called in the police, identify the appellant (App. 9). 


The defense did not rest its case on this amazing series of unex- 
plained facts. Appellant voluntarily testified. He denied the commission 
of the crime. His mother, his cousin, and three other witnesses corrob- 
orated his story that he was at home at the time the crime is alleged to 
have taken place. It is inconceivable that appellant could have committed 
the offenses if these witnesses were telling the truth.2 Isaac Tendle and 
Rudolph Moses were with appellant at a street corner when he was arrested. 
Each denied that any money passed from appellant to Moses. 


The only grounds of impeachment of these witnesses suggested by 
the Government was that the witnesses (1) were not working and (2) were 
friends of appellant. Obviously no one who (1) was working or (2) was not 
an associate of appellant would have been in a position to testify as to any 


of these events. 


It is submitted that this evidence, if not requiring that a new trial 
should be granted in itself, certainly does not state an overwhelming case 


of guilt. 


2 The appellant is a person who stands well over six feet in height, is physically 
large and hardly to be confused with other people. 


~ In its Reply to Appellant's Application for Bail, the Government at page 3 
asserts that the testimony of these witnesses "leaves open the possibility of appel- 
lant's having slipped out of the house and having committed the crimes without 
their notice." It is submitted that if there is such a "possibility" that appellant 
left the house, without the notice of any of the five occupants, met two accomplices, 
procured a gun, conducted the robbery, distributed the loot, disposed of the gun, 
and reentered the house without the knowledge of the five occupants, such a "pos- 
sibility” is so unlikely as to be unworthy of serious consideration. 
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II, 


THE INFLAMMATORY CHARACTERIZATION 
OF APPELLANT AS'THE TERRORIZER’ 


At the trial, the witness Miss Byrd identified the appellant as 

“the terrorizer."" Defense counsel had no opportunity to object to the 
testimony as the characterization was made. The characterization was 
emphasized when the Court below asked the witness to spell the word. 
Any possibility that a juryman may not have appreciated what had been 
said was removed when the Assistant United States Attorney then asked 
the witness whether she knew appellant as "the terrorizer."| The point 
was re-emphasized when appellant took the stand and was asked by the 


prosecutor to state his nickname. An objection to the question was 


sustained, but the inevitable effect of the question was to recall and 
emphasize Miss Byrd's earlier testimony. 


It is hornbook law that even evidence of an accused's bad character 
may not initially be introduced by the Government. Greer v. United 
States, 245 U.S. 559; Michelson v. United States, 335 U.S. 469; Josey v. 
United States, 77 U.S. App. D.C. 321, 135 F.2d 809; Crawford v. United 
States, 59 App. D.C. 356, 41 F.2d 979; Robinson v. United States, 57 App. 
D.C. 143, 18 F.2d 185; Hatchet v. United States, 54 App. D.C. 43, 293 
Fed. 1010. Nevertheless, this is the exact effect of what took place in 
appellant's trial. It is difficult to consider what evidence could be more 
prejudicial and inflammatory to an accused charged with an| offense of 
violence than the fact that he is known as "the terrorizer." |It is difficult 
to conceive how the Government would not have known that the witness 
would have used the term in identifying appellant as the witness testified 
that she did not know him by any other name. Assuming that the testi- 
mony came as a surprise to the Government, the prejudice to appellant 
is still obvious. Cf., Hatchet v. United States, supra; Scott v. State, 48 
Okl. Cr. 7, 288 Pac. 999; Pena v. State, 125 Tex. Cr. 234, 67 S.W. 2d 611. 

| 
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Even if it is assumed that the initial identification would not have been 
prejudicial by itself, the repeated emphasis given by the action of the | 
witness in spelling the term and the subsequent zeal of the Assistant 
United States Attorney in asking questions concerning it must inevitably 
have left a lasting impression in the minds of the jurors. The fact that 


earlier objection was made by his counsel does not alter the fact that 
this characterization may have been the factor which tipped the scales 
against appellant. Cf., Crawford v. United States, supra. When evidence 


of such a nature as to prevent an impartial determination of the issues 

of the case is introduced, a reversal is required. Frank v. United States, 
104 U.S. App. D.C. 384, 262 F.2d 695. At the very least, the fact that 
this evidence was admitted should be accorded strong weight in deter- 
mining whether a new trial should have been granted in the interest of 
justice. It may also be argued that the Court below should have preemp- 
torily instructed the jury to ignore the reference. 


ii. 


THE EFFECTIVE CROSS-EXAMINATION OF THE 
WITNESS MASON ON THE ISSUE OF HIS ENGAGE- 
MENT IN THE BUSINESS OF WRITING NUMBERS 


Appellant testified that he had played the numbers with Mason on 
the day preceding his arrest and had won (App. 55,56). The issue of 
whether Mason was'in the numbers business and whether appellant had 
played a winning number with him on the day preceding the alleged 
robbery was crucial to appellant's defense. He was unemployed (App. 10). 
Both the credibility of Mason and the motivation for Mason and Byrd 
falsely accusing appellant centered about these questions. The Mason- 
Byrd alliance cannot be disputed. Counsel for appellant asked Mason 
whether he was engaged in the business of selling numbers. Mason 
denied that he was engaged in the business of selling numbers and that 
he had never played the numbers game with appellant. 
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Counsel for appellant did not pursue the matter any further. He 
| 


did not do so because he could not ethically do so without some basis 
for believing that Mason was lying. To continue to question the witness 
concerning the matters to which he had given answer in the absence of 
some proof of an untruth would have been improper. | 


After the trial, such evidence was found in the affidavits of 
Lafayette McCray, Samuel Harvey, and Ethridge Porter. In addition, 
the police record of Mason establishes a series of arrests for lottery 
law violations. If such evidence had been available, defense counsel 
could have effectively attacked Mason's testimony with the inevitable 
effect of destroying his credibility and corroborating appellant's 
testimony. 


It is not contended that Mason's credibility could be attacked 
based on prior arrests, not resulting in convictions. It is contended 
that knowledge of the facts contained in the police record would have 
permitted effective and detailed cross-examination of the witness where 
in the absence of such knowledge, counsel was required to accept a 
simple negative answer. 


| 
This is not a case where the police record was available and 

defense counsel simply did not subpoena it. Cf., Thompson v. United 

States, 88 U.S. App. D.C. 235, 188 F.2d 652. This is a case;where 

counsel caused a subpoena to be issued, and the police informed him 

that no record for a Thomas Mason existed. While the subpoena did 

not state the middle name of the witness, it was clearly enough to place 

the police on notice of the identity of the person whose record was sought. 

In this respect, the case is like Amos v. United States, 95 U.S. App. D.C. 

31, 218 F.2d 44. In that case, defense counsel caused a subpoena to be 

sent to the District of Columbia Workhouse requiring the production of 

a person named ''Bordoe" who possessed knowledge of facts relevant to 

‘ the defense of the case. Counsel was informed that no person by that 

name was in the Workhouse. This Court held that a new trial should 


14 


have been granted when it was subsequently established that the witness 
sought, a person named "Bordeaux," was at the Workhouse. See also 
Coates v. United States, 84 U.S. App. D.C. 359, 174 F.2d 959. 


Effective cross-examination of Mason was rendered impossible 
without some factual basis upon which to predicate inquiries concerning 
his participation in numbers operations. The information contained in 
his police record and the affidavits provide such facts. 


In addition, the affidavits provide information which links the 
witness Byrd and her residence with the numbers operation. 


Iv. 


EFFECTIVE IMPEACHMENT OF DETECTIVE BLANCATA 


Detective Louis Blancata arrested appellant. He testified that 
appellant had ten dollars in his possession and that he observed appel- 
lant hand eleven dollars to Isaac Tendle. The Government implied that 
the money found on appellant and Tendle was the money allegedly stolen 
from Mason, although no proof to this effect was offered. Detective 
Blancata appeared before the jury as a disinterested police officer who 
was simply doing his job. No reason why he should have any feeling of 
hostility towards appellant is suggested. As a matter of fact, Detective 
Blancata possessed substantial reason for being hostile towards appel- 
lant. In a previous trial involving different defendants, appellant had 
testified that Detective Blancata had used force and violence to attempt 
to coerce him into confessing to a robbery he did not commit. The 
difference between the testimony of an unimpeached witness and a wit- 
ness whose credibility has been impeached is obvious. Particularly is 
this true when the witness is a Government witness because of the 
necessity for the Government to sustain its burden of proof beyond a 
reasonable doubt. 
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Appellant is aware of the cases holding that a motion for new 
trial upon the ground of newly discovered evidence will not be granted 
where the evidence is only cumulative or impeaching. Brown v. United 
States, 59 App. D.C. 57, 32 F.2d 953; Lawrence v. United States, 90 
U.S. App. D.C. 422, 196 F.2d 48, cert. den. 343 U.S. 981; Murphy v. 
United States, 91 U.S. App. D.C. 118, 198 F.2d 87. Appellant is like- 
wise aware of the cases denying relief upon the ground that the defend- 
ant knew of the matter asserted as grounds for a new trial during his 
trial. Saunders v. United States, 89 U.S. App. D.C. 291, 192) F.2d 409; 


Thompson v. United States, supra. 


These authorities do not govern the present case. Here the 
motion for new trial was not made upon the ground of newly discovered 
evidence but upon the ground that a new trial was required in the interest 
of justice. This Court made it clear in Benton v. United States, 88 U.S. 
App. D.C. 158, 188 F.2d 625, that a new trial should be granted on this 
ground where the motion is made timely if the interest of justice requires 
such action although the evidence submitted in support of the motion was 
only impeaching and had been available at trial. The question is whether 
justice will be best served by permitting a new trial or by ending the 
litigation, not whether some technical reason can be found which if given 


effect may result in the imprisonment of an innocent man. | 


The same philosophy may be found in several of the cases where 
| 


the motion for new trial was predicated upon newly discovered evidence. 
The recent case of Delbridge v. United States, 104 U.S. App} D.C. 399, 
262 F.2d 710, involved a defendant who was convicted of having entered 
a store and having stolen $1,125.66 from the store. The defendant had 
left town on the night of the crime. Three years later, he told a sheriff 
in California that he was wanted for a $1,175 theft. The defendant denied 
having taken the money. He explained that he had entered the store and 
found the money missing and had fled fearing that he would be suspected 
of the theft. He contended that he had read that a key had been used to 
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gain access and that $1,175 had been taken in a newspaper story. The 
Government ridiculed the explanation. Defendant moved for a new trial 
and produced a newspaper story to the effect that a key had been used 
and that $1,175 had been taken. The newspaper story was in existence 
at the defendant's trial and at most was simply corroborative. Never- 
theless, this Court held that a new trial should have been granted. 


In Arbuckle v. United States, 79 U.S. App. D.C. 282, 146 F.2d 657, 
the manager of the Senate Restaurant was found guilty of embezzlement 
of restaurant receipts, including a check. The defendant testified that 
the receipts, including the check, had been turned over to an assistant 
manager. The assistant manager denied receiving the items in question. 
Subsequently, the defendant moved for a new trial and, in support of his 
motion, produced the check bearing the indorsement of the assistant 
manager and deposited to the account of the Restaurant. This evidence 
likewise was simply cumulative and was in existence at the time of 


trial. However, this court recognized that a jury might well have 


determined to believe the manager and disbelieve the assistant manager 
if it had this evidence before them. Consequently, this Court held that 

a new trial should have been granted. See also Griffin v. United States, 
87 U.S. App. D.C. 172, 183 F.2d 990, and Amos v. United States, supra. 
See also Fogel v. United States, 167 F.2d 763 (5th Cir., 1948), reversed 
on confession of error, 335 U.S. 865, where the Government prevailed 
before the Court of Appeals upon the theory that the defendant knew the 
matter asserted as a ground for relief at his trial, and then was required 
to confess error before the Supreme Court of the United States. 


To deny a new trial under the circumstances of the present case 
is to countenance an injustice. No jury has ever determined the guilt 
or innocence of appellant with the full facts before them. It cannot be 
contended that a jury would necessarily believe Detective Blancata and 
disbelieve Isaac Tendle, Rudolnh Moses, and appellant if the jury knew 
that Detective Blancata had reason to be hostile towards appellant. It 
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cannot be contended that a jury would necessarily believe Regina Byrd 
and Thomas Mason and disbelieve appellant, his mother, Moses Branch, 
Paul Collins, James LeGrant, and Joseph Williams if Mason and Byrd 
were subjected to an effective cross-examination which would be possible 


with the information now known from Mason's police records and the 
affidavits. It cannot be contended that a jury would make the same find- 
ings if appellant had not been branded “the terrorizer" before it. On the 


contrary, it is submitted the jury would probably bring in the opposite 
verdict upon a new trial where the characterization of appellant as "the 
terrorizer" did not occur and where the credibility of the only three 
prosecution witnesses could be successfully impeached. "Getting a 
so-called bad kid, or indolent kid off the streets" can never legally 
justify a conviction. To say that appellant had his trial is to beg the 


question. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of the 


Court below should be reversed and a new trial granted. | 


Respectfully submitted, 


NICHOLAS J. CHASE 
A. KENNETH PYE 


1216 Wyatt Building 
Washington 5, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 

Grand Jury Impanelled April 30, 1959, Sworn in on May 5, 1959 

The United States of America : Criminal No. 659-59 
v. : Grand Jury No. Original 

Ralph L. Sims : Vio. 22 D.C.C. 1801, 2901 


CRIMINAL DOCKET 
Case Closed 


Parties Attorneys G.J. No. 
United States U. S. Attorney Flannery Orig. 


vs. C. E. Pratt-511-6th St. ,NW 

Ralph L. Sims (26) N.J.Chase & A.K. Pye 1216 Wyatt Bldg. 
Criminal No.: 659-59; Charge: VIO. 22, DCC, 1801, 2901; Date 
Filed: 7-17-59; Bond: $3500.00 M. Weinstein 


Proceedings 


Presentment and Indictment filed (2 Counts) 


Copy of indictment given to Defendant; 
ARRAIGNED, Plea NOT GUILTY entered; 
BOND SET at $3500.00; 
Defendant COMMITTED TO the District of Columbia 

Jail; Commitment Issued; 
APPEARANCE of Carlisle E. Pratt entered and filed; 
Attorney Carlisle E. Pratt present. 
LETTS, C.J. (Reporter-Sweet) Cert. filed! 


RECOGNIZANCE in the sum of $3500.90 taken with Meyer 
Weinstein, Surety, filed. 
JURORS SWORN ON VOIR DIRE: JURY AND awe ALTER- 
NATE JURORS SWORN: 


Riley A. Moore Mrs. June H. Beale! 
Merlin Davis Mrs. Edna V. McCall 
Thomas E. Betsock Mrs. Elsie L. Lync 
Robert P. Alexander Miss Lillian W. Stolting 
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ee 
Date Proceedings 

Thomas Nelson a.1. Harry L. Davis 

Miss Betty L. Kiefer a.2. Earl H. Barnes 

Matthew M. Kearney 

Jerome L. Voss 


Case is RESPITED until 10:00 a.m. to-morrow, 
Defendant ON BOND; 
Attorney Carlisle E. Pratt present. 

HART, J. (Reporter-Walker) Cert. filed. 


TRIAL RESUMED; 
Alternate jurors discharged; 
VERDICT: Guilty as charged; 
Case is REFERRED TO the Probation Officer of the Court; 
Defendant COMMITTED TO the District of Columbia Jail; 
Commitment Issued; 

Attorney Carlisle E. Pratt present. 

HART, J. (Reporter-G. Russell Walker) Cert. filed. 


APPEARANCE of Nicholas J. Chase and A. Kenneth Pye 
entered and filed. 


MOTION! of DEFENDANT for new trial and Memorandum of 
Points and Authorities in support thereof, filed. Cert. of 
Serv. 


WITHDRAWAL of Appearance of C. E. Pratt as attorney for 
defendant, filed. 
Attorneys C. E. Pratt, Nicholas J. Chase and A. 
Kenneth Pye present. 
HART, J. (Reporter-Walker) 


TRANSCRIPT OF PROCEEDINGS, Vol. I, Pages 1-125, 
filed. Clerk's Copy (Reporter-Walker) 


AFFIDAVITS (5), filed, Cert. of Serv. 


Motion for new trial heard, argued and DENIED. 
MEMORANDUM OF DEFENDANT in support of motion 
for New Trial, filed. Cert. of Serv. 

Defendant's exhibit No. 1 on Motion for New Trial, filed. 

SENTENCED to imprisonment for a period of 
THREE (3) YEARS to NINE (9) YEARS on Count 1; 
ONE (1) YEAR to THREE (3) YEARS on Count 2; 
said sentence to run CONCURRENTLY with the sen- 
tence imposed on Count 1; 

Defendant REMANDED to the District of Columbia Jail. 

Attorney Nicholas J. Chase present. 

HART, J. (Reporter-Markwalter) Cert. filed. 


Judgment & Commitment of 11-6-59, filed. HART, J. 
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ee 


Proceedings 


Judgment and Commitment of 11-9-59 in forma pauperis, 
filed. (Prepared by Deft.) 


TRANSCRIPT OF PROCEEDINGS, 11-6-59, filed. 
Clerk's Copy (Reporter-Markwalter) | 


AFFIDAVIT of DEFENDANT in support of application for 
leave to proceed on Appeal from Judgment and Commit- 
ment of 1106-59 without prepayment of costs, filed. 


APPLICATION prepared by Deft. and filed 11-14-59, for 
Appeal in Forma Pauperis, DENIED. HART, J. (N) 


NOTICE OF APPEAL from Judgment of 11-6-59), filed. 
Clerk's Fee of $5.00 paid and credited to the United 
States. 


Election against service of sentence, signed by Defendant , 
filed. 


| 
Letter from George E. Stokes, Acting Resident Superintendent, 
D. C. Jail advising that Defendant ELECTED) NOT TO 
SERVE and requesting correction of records, filed. 


Transcript of Proceedings, 11-6-59, Pages 1-36 filed 
(Attorney's Copy) (Markwalter-Reporter) 


Transcript of Proceedings, 11-6-59, Pages 1-36 Filed 
(Clerk's Copy) (Markwalter-Reporter) 


[ Filed in Open Court July 13, 1999] 
INDICTMENT 


The Grand Jury charges: 

On or about June 24, 1959, within the District of Columbia, 
Ralph L. Sims entered the dwelling of Anna Regina Byrd with intent to 
steal property of another. 
SECOND COUNT: 

On or about June 24, 1959, within the District of Columbia, 
Ralph L. Sims, by force and violence and against resistance and by 
sudden and stealthy seizure and snatching and by putting in! fear, stole 
and took from the person and from the immediate actual possession 
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of Thomas E. Mason, property of the value of about $75.00, consist- 


ing of the following: $75.00 in money. 
/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 
A TRUE BILL: 


/s/ Clifford P. Anven 
Foreman. 


—— 


| Filed July 17, 1959] 


PLEA OF DEFENDANT 

On this 17th day of July, 1959, the defendant Ralph L. Sims, 
appearing in proper person and by his attorney Carlisle E. Pratt, 
being arraigned in open Court upon the indictment, the substance of 
the charge being stated to him, pleads not guilty thereto. 

Copy of indictment given to defendant. 

Bond set by the Court at $3, 500.00. 

The defendant is committed to the District Jail. 

By direction of 


F. DICKINSON LETTS 


Presiding Judge 
Criminal Court # Assignment 


Present: HARRY M. HULL, Clerk 


United States Attorney By 
—Depaty Clerk — 
By Jod Blackwell eputy Clerk 


Asst. U.S. Attorney 
eK 


ne 


| Filed October 7, 1959] 

On this 7th day of October, 1959, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon the 
said jury after hearing the instructions of the Court, alternate jurors 
Harry L. Davis and Earl H. Barnes are discharged from further 
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consideration in this case; and thereupon the jury retires to consider 


their verdict. 
The jury returns into Court and upon their oath say that the 
defendant is guilty as charged. 
The case is referred to the Probation Officer of the Court and 

the defendant is committed to the District of Columbia Jail. 
By direction of 


GEORGE L. HART, JR. 
Presiding Judge 
Criminal Court # One 


HARRY M. HULL, Clerk 


United States Attorney By [8 a = — 


By Thomas A. Flannery 
Asst. U.S. Attorney 


ek 


Present: 


| Filed December 24, 1959] 


EXCERPTS FROM TRANSCRIPT OF 
PROCEEDINGS 


Washington, D. C. 
October 6, 1959 ~~ | 
The above-entitled matter came on for trial before THE HON- 
ORABLE GEORGE L. HART, JR., Judge, United States District 
Court for the District of Columbia, commencing at approximately 
10:00 A.M. 
APPEARANCES: 
On behalf of the Government: 


Thomas A. Flannery, Esq. 
Assistant United States Attorney 


On behalf of the Defendant: 


Carlisle E. Pratt, Esq. 
511 Sixth Street, N.W. 
Washington, D. C. 


* * 
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THOMAS EUGENE MASON 
was called as a witness for and on behalf of the governne nt, and, after 


having been first duly sworn by The Deputy Clerk, was examined and 


testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Mr. Mason, keep your voice up So that I can hear you back 


What is your name? A. Thomas Eugene Mason. 

Q. Where do you live? A. 907 Massachusetts Avenue, North- 
east. 

Q. That is in the District of Columbia; is it not? A. That's 
correct. 

Q. Mr. Mason, where do you work? A. Self-employed; 

10 painting and plastering. 

Q. Very well. I call your attention to June 24, 1959, which 
was a Wednesday, I believe. Do you recall that date, Mr. Mason? 
A. Yes, sir. 

Q. Did there come a time on that date, the afternoon of that 
date, June 24, 1959, when you had occasion to go to 1347 C Street, 
Southeast? A. Yes, sir. 

Q. That is in the District of Columbia; is it not? A. Yes, sir. 

Q. Who resides there? A. Miss Anna Byrd. 

Q. Was she afriend of yours? A. Yes, sir. 

Q. What time did you go to that address? A. I got there about 
2:20--I mean, about twenty minutes of three; 2:40. 

Q. Very well. Was Mrs. Byrdthere? A. Yes, she was. 

Q. Did you visit with her? A. Yes, I did. 

Q. At that time did you have in your possession certain money ? 
A. Yes, sir. 

il Q. How much money did you have in your possession? A. I 
had $75. 

Q. Was it in bills or change? A. It was in fives, and 


mostly ones. 

Q. Do you recall the denominations? A. I think about eight 
fives and thirty-five ones. 

Q. What was that money that you had in your possession? 
A. My sister had given me some money to pay a car note, 

THE COURT: A note on a car? 

THE WITNESS: Yes, sir. 

BY MR. FLANNERY: 

Q. Did there come a time when you left 1347 C Street or pre- 
pared to leave 1347 C Street, Southeast, in the District of|Columbia ? 
A. Yes, sir. Do you want me to tell what happened? 

Q. What time did you start to leave? A. I would say about 
ten minutes of three. 

Q. Did something unusual happen? A. As Iwas walking down 
the hallway getting ready to leave, a knock came on the door and Miss 
Anna Byrd opened the door and as she opened the door a tall dark skin 
fellow about six feet two, I would say, 185 or 190 pounds, passed her 
with a pistol in his hand. He pointed the gun at me and told me, 

"Hold up."" I said, "What's wrong?" 

Q. Did anyone else come in? A. After he got in, a short 

stocky brown skin fellow come from behind and potted another 


Q. Was anyone else there? A. That's all I saw. 

Q. Go ahead. A. After he pointed the gun he said, "Stick up." 
At that time a short, stocky, brown skin fellow, wearing khakies, 
white T-shirt, and hat, pointed another gun and said, "Hold it.” 


At that time a voice said, 'Lady, you go upstairs.; We don't 


want to hurt you." 
I felt someone going through my pockets. I said, ''You can have 
the money." 
At that time the tall dark skin fellow, weighing 180, hit me in 
the head with the pistol. 
Q. Do you see that man here today? A. Yes, sir. 
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Q. Can you step down and walk over and point tohim. A. (At 
the defense table:) This fellow. (Pointing.) 

THE COURT: Which one are you pointing to? 

THE WITNESS: Right here. In the suit. 

MR. FLANNERY: Thank you, May the record indicate this 
witness pointed to the defendant Ralph L. Sims ? 

THE COURT: Yes, sir. 

MR. FLANNERY: Take your seat, please. 

BY MR. FLANNERY: 

Q. After the defendant Sims hit you over the head with the pis- 
tol what happened?! A. I was trying to talk and he hit me on top of the 
head. I staggered down the hallway. AsI staggered down the hallway 
Sims and this stocky fellow shoved me down the basement steps and 
told me not to come up before ten minutes or they would kill me. 

Q. What happened to this $75? A. The--what were in my 
pocket ? 

Q. One of the three took it? A. Yes. I didn't see the fellow. 
He was behind me. 

Q. What happened after you went in the cellar? A. I stayed 
there. I picked up the phone and then I come out, ran home and called 
the robbery squad. 

Q. How far was your home from 1347 C Street, Southeast ? 

A. LI would say about six--maybe eight blocks. 

Q. Let me'ask you this: Had you ever seen the defendant Sims 
before that day when he did what you said he did? A. I seen him in 
the northeast, southeast section before. 

Q. Had he ever played numbers with you? A. Inever played 
numbers with him. 

Q. You are positive Sims is the man that robbed you. A. That's 
correct. 

Q. What did you do after you called the police? A. The Rob- 

bery Squad said they would send a cruiser out. When the 


cruiser came I identified the fellows and told them what happened. 
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Q. Don't relate any conversation. Did you tell the police 
something? A. Yes. 
Q. You told them what happened? A. Yes. 
Q. After you had the conversation with the policeman did you 
go somewhere with the policeman? A. Yes. The police asked me if I 
could identify him if I saw him again. I said yes. 
Q. Did the police have an automobile? A. Yes. They put me 
in the cruiser. We went to Fifteenth and East Capitol Street. That's 
where I saw this fellow come up Fifteenth Street. I said, "That's the 
fellow that hit me.'' He was behind a street car as he come across 
the street. 
Q. Who crossed the street? A. The tall dark skin fellow that 
hit me. | 
Q. This fellow? (Pointing to the defendant.) A. Yes. There 
was a fellow, I would say, five feet five, weighing 140, brown skin 
fellow, and he handed him something. 
Q. Sims handed something to the other fellow? A. Yes. At 
that time the detective pulled up on him and said, "Is this the 
fellow that hit you with the gun?" I said yes. At that time) one driver 


stepped up and called Sims and we went in the pool room. I didn't 
recognize the other fellows. At that time the detective was on the 


other side of the car. We come back and they were putting him in the 


wagon. 

Q. How far is this place where Sims was arrested, Fifteenth 
and East Capitol, from 1347 C Street, Southeast? A. It can't be 
over four blocks. 

Q. And you are sure that is in the District of Columbia. 
A. Yes, it is in the District of Columbia. | 

Q. I will ask you this again: You are positive Sims is the one 
that robbed you? A. He is the one that stuck the pistol in| my side. 

Q. And you had seen him before? A. ‘es, sir. In the north- 
east and southeast section. 

MR. FLANNERY: Your witness. 
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CROSS EXAMINATION 

BY MR. PRATT: 

Q. Where do you work? A. Self employed; painting and plaster- 
ing. 

Q. Do you have a principal place of business where people call 
you? A. 907 Massachusetts Avenue, Northeast. 

16 Q. Do you work from your home? A. Yes. When people 
want me they find me there. 

Q. How long have you been engaged in this business? A. I 
have been on my own since July. 

THE COURT: Is that July of this year? 

THE WITNESS: Yes, sir. 

BY MR. PRATT: 

Q. Where were you employed on June 24, 1959? A. Iwas un- 
employed at the present time doing nothing steady, but off and on I had 
been doing this painting and plastering. 

Q. How long had you been unemployed at that time? A. I 
would say four or five months. 

Q. At that time were you engaged at all in the numbers busi- 
ness? A. No, I wasn't. 

Q. Your sister gave you some money to pay foracar? A. Yes, 
sir. 

Q. When did she give this to you? A. The night of the 23d. 

Q. Do you recall what--how much was the car note? A. The 
car note was $93.00. 

Q. And she gave you $93.00? A. No. $83.00. 

And you were to pay the car note the next day, the 24th? 

No. I called and said it would be in on Friday. 

What was the name of the person you were going to pay this 
car note to? A. Interstate Finance. 

Q. Where is Interstate Finance located? A. 425 Thirteenth 
Street, Northwest. 


Q. What is the name of the account? Is the car in your sister's 
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name? A. Yes, sir. 
| 


What is her name? A. Gertrude E. Steward. | 
Where does she live? A. 328 62nd Street, Northeast. 
And is she home in the daytime? A. No, she works. 


. She works inthe day? A. Yes. 
. Where does she work? A. NIH, National Institute of 


Health. 
Q. Now, maybe you answered, but tell me again. The $83 


she gave to you, how was this money--in what denominations was this 
| 


money? A. It was mostly fives and ones. 
18 Q. Did you have any money of your own at the time/she gave 
you this money? A. No. I might have had a couple of dollars in 
silver. 
Q. She gave this money to you to pay this bill? A.) Yes. 
Q. You didn't have $83 at the time you went to Mrs, Byrd's. 
A. No, I spent about $8.00. 
Q. You spent some of your sister's money? A. Yes. 
Q. For what purpose did you go to Mrs. Byrd's? 2 A. I was in 
that territory and my girl friend's sister had died and I told her I would 
stop by to thank Miss Anna for some flowers she sent. 
Q. At the time you entered Mrs. Byrd's how much) money did 
you have on you at that time 2? A. Lhad to have $75 on meat that time. 
Q. Did you get any money from Mrs. Byrd, or give her any 


money? A. No, I did not. 
Q. Did Mrs. Byrd have a telephone? A. Yes, she had a 


telephone. 
Q. Did you visit her home regularly. A. When you say 
"regularly" what do you call regular? I would say four, maybe three 


times a month. 
19 Q. What was the last time you had been there before June 24th? 
| 


A. Before June 24th? (Pause.) I probably been there about three or 
four days before. But Iam always up and down through there. I didn't 


go in. 
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Q. But you were in her house three or four days before that? 


A. Yes. 

Q. When did this funeral take place that you were talking about ? 
A. I can't give exact dates. 

Q. Who was the decedent? A. Norma Johnson. 

Q. What funeral home was he buried from? A. It is Norman. 

Q. Oh, it isa woman. A. Yes. Spangler was the undertaker. 

Q. About when did she die in relation to--when was she buried 
in relation to June 24th? A. You mean how many days before the rob- 
bery took place? 

Q. Yes, sir. A. I can't give the direct date. I would say 
maybe about two days; a couple days before the robbery took place. 

Q. Did you use the phone of Anna Byrd on the day of the rob- 
bery? A. Icouldn't. I picked it up and I couldn't get nothing. Sol 

20 come up. That's when I ran home. 

Q. You said--I am not sure I understand. Was this before the 
robbers left or after the robbers left? A. After I heard someone 
running out. I heard foot steps running out. I didn't know who was up- 

stairs. I picked up the phone and I couldn't get no dial signal. Sol 
ran out. 

Q. Where did you run to? A. 907 Massachusetts Avenue, 
Northeast. 

Q. You said it is about eight or nine blocks from C Street. Is 
that right? A. Yes. Now, see, I would say it take me about five 
minutes to get there running. 

Q. Do you pass Fifteenth and East Capitol Street to get there? 
A. No, I didn't go that way. 

Q. Are there any stores in between 1347 C Street and your 
house? A. Yes, some stores. Yes. 

Q. Did you see any people? A. Did I see any people? 

On the street. A. Did I see any people on the street? 
Yes. A. Sure, some little children. 
Did you see any adults? A. Passing by in cars. 
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Q. No. Adult persons inthe street. A. Totellt 


he truth, I 


wasn't taking time to see adults. I was getting out of the way, myself. 


Q. Where was Mrs. Byrd? A. I don't know. I he 


ard her 


scream. She was probably trying to find out which way they went. 


Q. The robbers were not downstairs, were they? A. I don't 


know. When I come up I didn't see anyone. 

Q. Did you see any policemen on your way home? 
I had. 

THE COURT: Answer the question. 

THE WITNESS: No, sir. I didn't. 

BY MR. PRATT: 


A. I wish 


Q. When you went home did you leave anything home that you 


had on you? A. I didn't have anything on me to leave home. 
Q. Did you leave anything home? A. No, I did not. 


Q. Was anyone in your house when you got home? 
Little children were there. 


A. Yes, sir. 


Q. Who is the first person you called? A. I called the Robbery 


Squad right away. 


Q. When you came to Mrs. Byrd's house did you ever get be- 


yond the door? A. Beyond the door ? 


Q. Yes, sir. A. WhenI came to her house Miss Anna was in 
the kitchen. She walked back to the kitchen and I told her--I thanked 
her for the flowers. We were walking along and a knock came on the 


door and that is when this fellow rushed past. 
Q. Does she play the numbers with you? A. No. 


Q. Was there any conversation between you about numbers ? 


A. No. 
Q. You are positive about that? A. Iam positive. 
Q. Is your sister here today? A. No, she is not. 
MR. PRATT: Nothing further 
THE COURT: Any other questions ? 
MR. FLANNERY: No, Your Honor. 
THE COURT: You may step down. ; 
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MR. PRATT: One other thing, Your Honor. 

THE COURT: Yes, sir. 

BY MR. PRATT: 

Q. When this person took the money from you, took your $75, 
at that time this man you described as being Sims, where was he? 
Did you see him? Was he in front of you? A. Yes, he was in front of 

23 me. He had the gun in my left side. 

Q. But he is not the man that took your money from you? 

A. No. Two fellows had come in and the third fellow I did not see, 
whose voice I heard, who told the lady to go upstairs before she got 
hurt, I felt his hands in my pocket. 

Q. Tell me yes or no,--the man you said went in your pocket 
and took money was not Sims. A. It couldn't be Sims. He had the 
gun on me. 

THE COURT: Just answer yes or no. 

THE WITNESS: No, it wasn't Sims. 

MR. PRATT: That's all. Thank you. 

THE COURT: You may step down. 


(Thereupon, the witness left the witness 
stand.) 


MR. FLANNERY: Call Mrs. Byrd, please. 
Thereupon, 
MRS. ANNA REGINA BYRD 
was called as a witness for and on behalf of the government, and, 
after having been first duly sworn by The Deputy Clerk, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 


Q. Mrs. Byrd, keep your voice up real loud so I can hear you 
back here. 
24 What is your fullname? A. Anna Regina Byrd. 
Q. Where do you live? A. 1347 C Street, Southeast. 
THE COURT: How do you spell your last name? 


25 
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THE WITNESS: B-y-r-d. 

MR. FLANNERY: Speak a little louder, please. 

BY MR. FLANNERY: 

Q. On June 24, 1959, did you live at 1347 C Street, Southeast? 
A. Yes, I did. ; 

Q. And that is in the District of Columbia? A. That's right. 

Q. On Wednesday, June 24, 1959, were you at home that 
afternoon? A. Yes, I was. 

Q. Didthere come a time that afternoon when you isaw Thomas 
Mason? A. Yes. 

Q. Do you recall what time you saw him first on that day? 
A. I think it was around about quarter of three. | 

Q. Inthe afternoon? A. Yes. 

Q. Is Thomas Mason a friend of yours? A. Yes. 

Q. Have you known him sometime? A. That's right. Between 
two and three years. 


Q@. Very well. Do you recall for what reason he came to visit 


you? A. His sister-in-law died. Her name is Norma Johnson. They 
come there all the time. Miss Johnson was a friend of mine. 


Q. Had you sent flowers to the funeral? A. That's right. 

MR. PRATT: I object. He is leading. 

THE COURT: What is that ? 

MR. PRATT: He is leading. 

THE COURT: Go ahead. Let's reframe it. 

BY MR. FLANNERY: 

Q. Go ahead, Mrs. Byrd. How long did Mr. Mason stay at 
your home that day? A. I would say about ten minutes. 

Q. Did there come a time when he prepared to leave? 
A. Yes. I was standing at the door. 

Q. As you were standing at the door with Mr. Mason what 
happened next? A. A knock came on the door. The door wasn't 
locked. A knock came on the door. I opened the door. When I 
opened the door Terrorizer came in. I didn't know him as Ralph 
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Sims. All I know is Terrorizer. 

THE COURT: How do you spell that ? 

THE WITNESS: T-e-r-r-i-z-e-r. (Sic.) 

I didn't know his name was Ralph Sims. 

BY MR. FLANNERY: 

Q. Had you seenthis man before? A. Yes. 

Q. And you knew him as Terrorizer? A. That's all I know, 
yes. 

Q. So the record may be clear, you are pointing at which man? 
A. Over there; with the lawver. 

THE COURT: On the right or left? 

THE WITNESS: The fellow withthe gray suit on. There. 
(Pointing. ) 

THE COURT: Suppose you go over and point to him. 

THE WITNESS: The fellow with the gray suit on. 

THE COURT: Go down to the table. 

(The witness went to the defense table and touched the defendant.) 

MR. FLANNERY: Thank you. 

May the record indicate she placed her hand on the shoulder of 
the defendant Ralph L. Sims, Your Honor? 

THE COURT: It may so indicate. 

(The witness resumed the stand.) 

BY MR. FLANNERY: 

Q. When Sims appeared at the door what happened? A. They 
first came in, pulled out a little steel pistol. I thought it was steel. 
I don't know anything about the gun. It was this long (demonstrating). 

THE COURT: Speak a little louder. 

THE WITNESS: It was steel. 

BY MR. FLANNERY: 

Q. And Sims had it? A. Sims had it, and the other two fel- 
lows came in. He took this pistol and hit him. 

THE COURT: Who took the pistol ? 

THE WITNESS: He did. The one I put my hand on his shoulder. 
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MR. FLANNERY: Sims? 

THE WITNESS: Yes, and hit him and knocked him into the 
French doors. 

MR. FLANNERY: Hit who? 

THE WITNESS: Mason. And said, "This is a stick up."' The 
fellow in the back--they left the door ajar. Iscreamed. The other one 
said--they pushed him through the hall into my kitchen. He said, 
"Lady, you go upstairs. We don't want to hurt you." Iam sixty but 
I ran fast. What they did to Mr. Mason back there I can't say. 

BY MR, FLANNERY: 

Q. When you ran upstairs, what did you do? A. I ran out 
through the bedroom. I have a screened in back porch and I yelled, 
"Call the police; call the police.'' Nobody heard me. Wasn't nobody 
out there to hear me. I am up there shaking like a leaf, if you want to 
know the truth. I leaned over the bannister and I don't know what they 
did to Mr. Mason, and I saw them run out. 

Q. Who ran out? A. All three of them. They went to where 


my telephone was--this little fellow took one of the slips there and 


wiped off the telephone and ran out the door. I ran down to the front 
and hollered, ''That's them; that's them; that's them." 

Nobody knew what I was talking about. They ran across the 
street--Connecticut Avenue and to Fourteenth Street. 

But I definitely knew it was him. 

It didn't bother me at all. 

Q. Mrs. Byrd, did there come a time after that happened when 
you saw certain police officers? A. They came for ne when I was 
getting ready to go to work about four o'clock in the afternoon. 

Q. That same day? A. That same day. I don't know who they 
were. 

Q. Did you go somewhere with the police officers? A. They 
carried to, I think it was this building. 

Q. Could it have been the building across the street? A. I 
think it was this building. 
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Q. When you got to that building with certain policemen did you 
see someone? A. I saw Terrorizer and another fellow with a goatee. 

Q. Did you see Sims; this fellow seated at the table? A. Yes, 
and another fellow. 

Q. You are positive this fellow Sims is the one who broke into 
your house and you later saw at Police Headquarters? A. That's 
right, with the other little fellow. 

THE COURT: Wait a minute. 

BY MR. FLANNERY: 

Q. As to the "other little fellow" could you identify him? 

A. No. 
Q. You could not identify him? A. No. 
MR. FLANNERY: I believe that's all. 
CROSS EXAMINATION 

BY MR. PRATT: 

Q. Mrs. Byrd, Mr. Mason is a good friend of yours; isn't 
he? A. Sure. 

30 Q. Visits your home regularly? A. When he wants to. 

Q. About how regular? A. Anytime. I go places with him 
and to beaches with him and his wife. My sister married his wife's 
sister. They had the wedding in my house. 

Q. How often does he visit you? A. Maybe once a week. 
Maybe not for two or three weeks. I see him in between. 

Q. Does he call you on the telephone? A. No. 

Q. On that ‘date, the 24th, when was the last time he had been 
in your house before that? A. I guess a week or two before that. 

Q. Do you play numbers with him? A. No. 

Q. You don't play numbers with him? A. No. 

Q. Did you give him any money that day? A. No. 

Q. Did you have any conversation with him about numbers 
that day? A. No. 


Q. How many telephones are in your house? A. One upstairs 


and one down. 
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Q. When you mentioned the telephone, which telephone were 
you referring to? A. Downstairs. I have a gossip bench at the door. 
In fact, right behind the door. And I have one upstairs. 
Q. Was anyone upstairs? A. My aunt, ninety-six years old, 
in her room. 
Q. Did she get up and participate? A. She didn't know any- 
thing about it. 
Q. Did she use the telephone or anything like that?) A. She 
can't hear very well. 
Q. No one else in the house? A. No. 
Q. Did you use the telephone? A. No. I guess that fellow 
thought when I hollered police I was using the phone. That/s why he 
wiped the prints off the phone downstairs. 
Q. Did you see Mason leave? A. After he come out of the 
basement. 
Q. Was that before the three men left? A. After they had 
gone. Iran out front. He come out of the basement and through the 
hall. You do down the hall, then there is the kitchen and then you go 
down the basement. Then, he came upstairs. 
Q. Did you say anything to him? A. No, because he said he 


was going to call the police and ran outside. He walked outside, rather. 


Q. He was walking? A. Yes. 
Q. Did you tell him they were gone? A. I don't know, to tell 
the truth. The boys was standing on the corner and he went across the 
street. 
Q. Did you watch Mason go away? A. No, I lost him. He was 
in the center of the street and went on up the street. 
Q. Did you see any of the three men in the street at that time? 
A. I saw them running up Kentucky Avenue and up Fourteenth Street. 
Mason went towards Fourteenth Street. 
Q. At that time--Mason is related to you through marriage ? 
A. He isn't related at all. My sister married in his wife's family. 
Q. You are close to him and know about his affairs? A. I 


20 
don't know about his affairs. 

Q. Where was he working at that time? A. I don't know. 

Q. Where is he working now? A. I don't know. 

Q. When he visits you is it day time or night time? A. Any 
time. Sundays, any time. We go to the beach together. No particular 

33 time. 

Q. Does he visit you regularly without his wife or does he 
come by himself? A. She comes with him sometimes. I tell you we 
go to the beach together. She comes by herself too. 

Q. Do you know Norma, who died in June? A. Yes. 

Q. Who was that? A. His wife's sister. 

Q. His wife's sister? A. That's right. 

Q. What relation are you to his wife? A. None. Iam no re- 
lation to his wife or any of them. I said his wife's people married in 
my sister's family. We had the wedding, reception, and everything 
in my house. That's how close we are. Do you understand jury? 

Q. LIunderstand. Did you discuss this case with Mr. Mason? 
A. Discuss it with him? 

Q. Yes, ma'am. A. Explain what you mean. 

Q. Did you talk to him about it? A. I was in there when it 
happened. 

Q. Since that day have you discussed it with him or talked to 
him about it? A. Only coming to different courts we talked. 

34 Q. Ma'am? A. Like when they brought us down before, like 
to the District Attorney. 

Q. I mean like in your house have you talked about it? A. No. 


Q. Have you had conversation with him at all since that day 
about why he came to your house that day? A. No. 

Q. You haven't talked to him about that? A. No. 

Q. Have you had conversation with him about what he does for 
a living? A. I wouldn't ask him that. 

Q. Did you ask him-- Was he sure who this man was? A. He 


knows him. I know him too. 
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Q. When you went to the Police Headquarters and Ralph Sims 


was there didn't you tell the police at that time that you weren't sure 


this was the man? A. No. I wasn't sure about the other fellow. I 
said, '‘Let him say, 'Lady go upstairs; I don't want to hurt you." 

He said, "Lady go upstairs; I don't want to hurt you." (Whis- 
pering.) He didn't say it in that voice. The detective said, ''Speak 
louder," and he did. He had a little goatee. I said, scared as I were, 
I did not know who it was. 

Q. Since that time have you asked Mason if he was sure who 
this man was? 

THE COURT: Which man? 

MR. PRATT: Sims. 

THE WITNESS: No. 

BY MR. PRATT: 

Q. Did Mason say anything to you about Sims hitting the num- 
bers with him? A. I don't know anything about that. No, he did not. 

Q. What time was it when Mr. Mason arrived that day? A. I 
would say around twenty minutes of three. | 

Q. How do you remember the time? A. I mean close to that 
time. I know after he was gone the kids came in from school and I was 
getting ready to go to work when the detectives came and I had to stop. 
I am due at work at four but I didn't get there until four-thirty. 

Q. Isee. What time didyou say he left? A. Who? 

Q. Mason. A. From the time--he left right after the fellows 
run and it had to be two or three minutes of three or ten minutes of 
three. It wasn't three. 

Q. And it was about four o'clock when the police arrived at 
your house? A. About that time because I was getting ready to go to 

work, to go out the door, and it made me late for work. 

MR. PRATT: That's all. | 

THE COURT: You may step down. We will take aj recess at 


this time. | 
(Thereupon, the witness left! the witness 
stand.) | 
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(There was a short recess, after which the following occurred: ) 


Thereupon, 
DETECTIVE LOUIS BLANCATO, JR. 
was called as a witness for and on behalf of the government, and, 
after having been first duly sworn by The Deputy Clerk, was examined, 
and testified as follows: 
DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. Please state yourname. A. Louis Blancato. Iam a de- 
tective attached to the Robbery Squad, Metropolitan Police Department, 
Washington, D.C. 

Q. Were you so employed on June 24, 1959? A. Yes, sir, I 


Q. Calling your attention to that day, June 24, 1959, I ask you 
did you have occasion on that day in connection with your duties to 
respond to 907 Massachusetts Avenue, Northeast? A. Yes, sir. 

Q. That is in the District of Columbia; is it not? A. Yes, sir. 

Q. What time did you respond to that address? A. We ar- 
rived at 2:50 P.M. , Wednesday, June 24, 1959. 

Q. You say "we arrived." Was someone with you? A. My 
partner. 

Q. Who is that? A. Detective Sergeant Innocenti. 

Q. When you arrived at that time, at that place, did you see 
someone? A. Yes. 

Q. Who was that? A. The complainant, Mr. Mason, in the 
back of the court. 

Q. Answer yes or no: Did he relate something to you? 

A. Yes, sir. He did. 

Q. Asa result of what he told you what did you do with Mr. 
Mason? A. We placed Mr. Mason in the rear of our police cruiser 
and responded to the fourteen hundred block of East Capitol Street. 

Q. Very well. When you arrived at that location what hap- 
pened? A. We stopped for a red light. We were parked facing 
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east in the fourteen hundred block of East Capitol Street at Fifteenth 
38 and East Capitol Street. 
At that time the defendant Ralph Sims-- 
Q. Will you for the record point to the defendant Ralph Sims ? 
A. The gentleman sitting to the left of the man in the brown suit 
(pointing) . 
MR. FLANNERY: May the record indicate he pointed him out? 
THE COURT: Sitting on your right? 
THE WITNESS: Yes, sir. On my right. 
THE COURT: The record will show he indicated the defendant. 
MR. FLANNERY: Thank you. 
BY MR. FLANNERY: | 
Q. When the defendant Sims--when you saw him what happened 
then? A. Well, immediately the complainant, Mr. Mason, stated, 
"There's the man. 
Q. Noconversation, now. Did Mr. Mason say something to 
you? A. Yes, sir. 
Q. Asa result of that did you say something further or do 
something further? A. Yes, sir. We sat there a few minutes while the 
light was red. I observed the defendant walking north across East Capi- 
tol Street on the east side of the street. When he got in the unit 
block of East Capitol Street, about forty feet from the corher there is 


a pool room. At this time he walked over to a juvenile, later identified 


at Isaac Tendle and handed him money. | 
We turned the cruiser around and placed the defendant under 
arrest and Tendle and from him we took one five dollar bill and six one 
dollar bills--from Isaac Tendle. 
Q. In what pocket did he have this? A. In his right front 
pocket. | 
Q. Prior to arresting Tendle and searching him had you ob- 
served anything in relation to his pocket? A. Yes, sir. |I observed 
the defendant Ralph Sims hand him money and he placed it) in his right 
front pocket, and at that time when we searched him the only thing he 
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had in his possession was a five dollar bill and six ones, which Sims 
handed him. 

Q. Did you recover any money from Sims? A. Yes, sir. Two 
five dollar bills from Sims' left front pocket. 

Q. After placing Sims under arrest did you take him some- 
where? A. Yes, sir. We sent for a wagon. 

Q. Where was he taken? A. To the Office of the Robbery 
Squad, 300 Indiana Avenue, Third floor. 

40 Q. Did there come a time when Sims was confronted with one 
Anna Byrd? A. Yes, sir. 

MR. FLANNERY: Please let these six one dollar bills and this 
one five dollar bill be known as Government Exhibit No. 1, for identi- 
fication. 

THE DEPUTY CLERK: Government's Exhibit No. 1, for iden- 
tification. 


(Thereupon, six one dollar bills and one 
five dollar bill were marked for identifi- 
cation as Government's Exhibit No. 1.) 


MR. FLANNERY: Would you like to see this money, counsellor? 
(Handing. ) 

Would your Honor bear with me a moment? 

THE COURT: Yes. 

(There was a pause.) 

BY MR, FLANNERY: 

Q. Detective Blancato, I will hand you what is known as Gov- 
ernment's Exhibit 1, for identification, being one five dollar bill and 
six one dollar billsiand ask you to look at these various bills and tell 


the Court and jury whether you can identify them. (Handing.) 


A. Yes, sir. Ican. 

THE COURT: Go ahead. 

BY MR. FLANNERY: 

Q. Go ahead. How do you identify that money? A. You will 
notice on the lower right-hand corner on the face of each bill I placed 
my initials "L.B.", the date, "June 24, 1959", and the time of 


25 

recovery, '3:40 P.M." 

Q. Are those the bills you recovered from the person of one 
Isaac Tendle, and the bills you saw Sims hand to Tendle? |A. Yes, 
sir. They are. 

MR. FLANNERY: At this time I wish to offer them in evidence 
as Government's Exhibit No. 1. 

THE COURT: Any objection? 

MR. PRATT: No, sir. 

THE COURT: They will be admitted without objection. 


(Thereupon, the bills heretofore marked 
Government's Exhibit No. 1,| for identi- 
fication, were received in evidence.) 


MR. FLANNERY: Your witness. 
CROSS EXAMINATION 
BY MR. PRATT: 
Q. Did you search the defendant Sims? A. Yes, sir. I did. 
Q. What did you find on him? A. Two five dollar bills. 
Q. Were there any other men or boys standing arqund there 
at that time? A. Yes, sir. There were two other subjects standing 
42 around. 
Q. Did you search them? A. Yes, sir. 
Q. What did you find? A. Several articles. Several of them 
had some money on them. 
Q. How much money? A. I don't know. They were never 
placed under arrest. 
Q. I mean, you searched them, though? A. Yes | certainly. 
Q. At the time you searched them did you determine how much 
money they had on them? A. I did at the time but now I don't recall. 
Q. Was ita small amount? A. A small amount. 
Q. Were you present in the robbery squad or somewhere in 
Headquarters when the defendant Sims was confronted with Anna Byrd? 
A. Yes, sir. 
Q. And when she first saw him was she--what was her com- 


ment, her attitude; was she able to identify him? A. Yes, sir. I 
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walked in the office of the Robbery Squad first. Sims was sitting about 
four desks back with his back at a forty-five degree angle facing the 
window. As soon as she walked in she saw him and said, "That's one 
43 of the men right there." 
Q. And Anna Byrd was very positive in her identification of 


Sims; is that right? A. Yes, sir. 
Q. What about her identification of the two other men? A. The 
juvenile, she stated, looked very much like one of the men, but the third 


man she said she didn't see. 

Q. And Mason was positive about Sims? A. Very positive. 

Q. What about the other two men? A. No, sir. He said 
Tendle could have been one of them but he wasn’t sure. He said he fit 
the description and looked like him but he wasn't sure. 

MR. PRATT: That is all. 

MR. FLANNERY: That is all. 

THE COURT: Is there any reason why the officer cannot be 
excused ? 

MR. PRATT: No, sir. 

THE COURT: You are excused. 


(Thereupon, the witness was excused and 
left the court room.) 


MR. FLANNERY: The government rests at this time. 
MR. PRATT: May we approach the bench, Your Honor? 
THE COURT: Yes. 
44 (Thereupon; counsel approached the bench and conferred with 
the Court as follows:) 
MOTION TO DISMISS ON BEHALF OF DEFENDANT 
MR. PRATT: Your Honor, at this time I would like to make 
a motion to dismiss the housebreaking charge. There has been no 
offer of evidence as to any entry against will or permission. There 
has been no testimony-- 
THE COURT: I think maybe we will let the jury go to the jury 
room and you can talk better. 
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MR. PRATT: All right. 
THE COURT: Take the jury to the jury room a moment, Mr. 
Marshal. 
(The jury was escorted from the court room.) 
MR. PRATT: Your Honor, in this matter we have/a two count 
indictment and I do not feel it would be impossible for the government 
to make a case on each count. 
However, I think under the actual situation presented by them 
in their case I think it would be inconsistent for them to make a case 
on each count. 


There was no evidence offered as to the entry of this man on the 


premises; no evidence he made an illegal or unlawful entry. . 
THE COURT: You mean that he made a forced entry. 
MR. PRATT: That's right. 
THE COURT: But what does the statute say? It says whoever 
shall, either in the night or daytime break and enter or enter 


without breaking any dwelling--and then I skip on--with intent to break 
and take away any part thereof or fixture connected with the same or 
commit any criminal offense. 
Certainly, if the government's evidence is believed this man 
did enter without breaking and with an intent to commit a criminal 
offense. 
MR. PRATT: The position I take is this: If a man came to my 
house as an invitee and after being there he decided to rob me, no 
question he would be guilty of robbery, but if he enters my house as 
an invitee under no circumstances could he be guilty of housebreaking. 
THE COURT: If, when he entered, he had the intent to rob 
you. If the intent was conceived after he got into your house perhaps 
not, but certainly in this case they walk in the door and come in-- 
this is the evidence andI don't say it is true--but they come in with 
drawn guns and certainly they were there to commit a criminal offense , 
to wit, robbery. 
It seems to me the statute covers it directly, or rather the 
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evidence comes directly under the statute. 
MR. PRATT: I hadn't anticipated this. I hope Your Honor 
will reserve ruling in any event to give me an opportunity to bring in 


cases. 

46 THE COURT: If you can, I will be happy to see them, but my 
disposition at this time is, if the government's evidence is believed, 
they have established an offense of housebreaking under the statute. 

Do you wish to proceed? 
MR. PRATT: Yes, sir. 
THE COURT: Get the jury. 
(The jury resumed their places in the jury box.) 
THE COURT: All right, Mr. Pratt. 
EVIDENCE ON BEHALF OF THE DEFENDANT 
MR. PRATT: Mrs. Harvey, please. 
Thereupon, 
MRS. BETTY HARVEY 
was called as a witness for and on behalf of the defendant, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. PRATT: 
Your name, please? A. Betty Harvey. 
. Where do you live? A. 107 Sixteenth Street, Southeast. 
Are you|related to Ralph Sims? A. Iam his mother. 
Does he also live at that address? A. Yes, he does. 
Were you home on the date June 24, 1959? A. Yes, I was. 
Was Ralph Sims in that house on that day? A. Yes, he was 
home when I came from work. 
Q. What time did you come from work? A. That was between 
eight and eight-thirty in the morning. Yes. 
Q. Where was he in the house when you came home? A. Ralph 
was in the bed. 
Q. Do you know of your own personal knowledge what time 
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Ralph got up that day? A. No, I don't. 

Did you go to bed? A. Yes, I went to bed. 
What time did you get up? A. About three. 

. About three o'clock? A. Yes. | 
Did you see Ralph when you got up? A. Yes, I did. 
Was that in your home? A. Yes, it was in my home. 
On the day before the 24th did you have occasion to give 


Ralph any money or deal with money with him? A. Yes, I 


gave him ten dollars. 

Q. Now, in what denominations was this money that you gave 

him? A. It was two five dollar bills. é 

Q. Did you sleep on the first floor or second floor? A. The 

second floor. 

Q. When you got up about three o'clock, who else was in your 

home? A. Well, there was Ralph and about four other boys--four or 

five other boys. 

Q. Have you seen any of those boys here today? |A. Yes. I 

have seen one. 

THE COURT: Just a little bit closer to the microphone, please. 

Q. Did you leave your house at all that day? A. | No, I did not. 

Q. Did there come a time when Ralph left the house? A. Yes, 

Ralph left the house. 

Q. About what time was it he left the house? A.| It was be- 

tween 3:30 and 4. 
Q. And do you recall which or if any of these boys went with 

him? A. I really don't know that, whether they went with him or not 

because I went back in my room. 

49 Q. How do you fix your recollection as to about the time-- 

scratch that. 

About how long had you been up before Ralph left the house ? 

A. I would say about half an hour or a little more. I would say maybe 

twenty minutes of four or something like that. | 

MR. PRATT: Nothing further. | 

| 
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CROSS EXAMINATION 

BY MR. FLANNERY: 

Q. Where do you work? A. St. Elizabeth's Hospital. 

Q. What are your working hours there? A. Eleven-fifteen 
to seven-fifteen A.M. 

Q. On this particular day, June 24, you got home at what 
time? A. Iusually get home between eight and eight-thirty. I don't 
know the exact time. 

Q. And you don't know the exact time. After you got home 
that day did you goto bed? A. Yes. First I went upstairs to see if 
Ralph was home and he was in bed. 

Q. How oldis Ralph? A. Twenty-six. 

Q. Where did he work at that time? A. Well, he wasn't work- 

at that time. 

Q. When was the last time he hada job? A. Well, not too 
long. He works--he had been working for Jacobs Transfer Company. 
Not every day but whenever they needed him. 

Q. But he was unemployed at that time, June 24? A. He 
wasn't working that particular day, no. 

Q. You got up about three o'clock, you say? A. That's right. 

Q. You don't know exactly what time you got up, do you? 

A. I wouldn't say I just looked at the clock, but that's the usual time 
I get up. And I got a phone call and I usually get a phone call around 
three o'clock every day. That's why I know the time. 

Q. About three o'clock would be ten or fifteen minutes either 
side of three o'clock, wouldn't it? A. No. Not either side of three 
o'clock. 

Q. You didn't say exactly three o'clock. What do you mean 
by "about three o'clock?" A. Usually I get a phone call two or three 
minutes of three or two or minutes after. It is never later because I 
got up and answered the phone. 

Q. You don't know where Ralph Sims was around 2:50 P.M. 
do you? A. No, I don't. 
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51 Q. Where do you live; what is your address? A. 107 Six- 


teenth Street, Southeast. 
Q. How far is that from 1347 C Street, Southeast ?, A. Well, 


let's see. Sixteen-- That's near A Street. About seven blocks. 

Q. 107 Sixteenth Street is between what lettered streets ? 
A. A and Independence Avenue. 

Q@. A and Independence Avenue. All right. 

Now, I believe you testified further that Ralph Sims, the de- 
fendant, left your home between 3:30 andfour. A. That's right. 

Q. And you can't be more exact then that, can you ? You can't 
say 3:30 exactly, can you? A. Ican say Ralph left home and about 
five minutes later these two detectives came and asked me where was 
Ralph. I said, "He just left." 

Then they asked me if he had changed clothes. I said I didn't 
see him change clothes. 

Then one of them asked where is Ralph's room. He went up 
there and looked at everything in the room and came down|. 

I said, "What happened?" He said, "He is suspected of robbery. 
I said, "He has just left the house." 

They asked had I been home all day. I said yes but I was in bed 
up until the time I said. 

52 Q. The best you can say is that Ralph left the house between 
3:30 and 4; is that right? A. That's right. | 

MR. FLANNERY: That is all. 
REDIRECT EXAMINATION 

BY MR. PRATT: 

Q. When the policeman searched Ralph's room they didn't find 
any money, didthey? A. No. He was looking in everything in the 
room. To my knowledge they didn't find anything. In fact, Iam sure 
they didn't. | 

RECROSS EXAMINATION 
BY MR. FLANNERY: 
Q. Ralph didn't have any money because he didn't 
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A. He didn't work but my husband and I gave him money. He didn't 
work all the time because-- 

MR. PRATT: Your Honor, I suggest-- 

THE COURT: All right. That answers the question. 

Any other questions ? 

MR. FLANNERY: No, sir. 

THE COURT: You may step down. 


(Thereupon, the witness left the 
witness stand.) 


Thereupon, 
MOSES JAMES BRANCH 
was called as a witness for and on behalf of the defendant, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. PRATT: 
Q. What is your name, please? A. My name is Moses Branch. 
Moses James Branch. 
Q. Where do you live? A. I live 1367 Pennsylvania Avenue, 
Southeast. 
Q. Do you know the defendant Ralph Sims? A. Yes, Ido. 
Q. Calling your attention to the day of June 24, 1959, did you 
have occasion to sée the defendant Sims on that day? A. Yes, I did. 
Q. Will you tell us about what time on that day you first saw 
him? A. I first saw him about--I would say about five after one. I 
was around to his house. 
Q. Did you arrive at his house alone or with someone else? 
A. No, I was with another friend of mine by the name of Paul. 
Q. Is that Paul Collins? A. Yes, it is. 
54 Q. Is he here today? A. Yes, he is here but he is out in the 
witness room. 
Q@. What was the address of Sims’ home? A. 107 Sixteenth 
Street, Southeast. 
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Q. How long were you there before you saw Sims ?| A. How 
long was I there before I saw Sims? Sims was there and I saw him. 
Q. What time did you leave Sims' house? A. I would say 
about between twenty-five after and three-thirty because that day I 
had to go someplace for my parents and I left about three- thirty or 
something like that. 
Q. While you were there did anyone else come there other 
than Collins? A. Yes, sir. While I was there a fellow by the name 
of James LeGrant came in, and another fellow came in sometime after 
he did by the name of Donald Williams. 
Q. During the time you were there from shortly after one until 
sometime around three-thirty, was Ralph Sims in the same room most 
of the time or all of the time? A. He was in the room most of the 
time. I couldn't say all of the time. | 
Q. Was there any period of time, say, of greater duration 
than five minutes that he was ever out of the room? A. I don't think so. 
Q. In which room of the house were you? A. I was in the front 


room. 


Q. And would it have been possible for Sims to have left the 
house without your knowing it from where you were? A. Yes, it could 
have been possible if he wanted to leave. He could have left by the back 
door if he wanted to leave. | 


Q. When you left Sims--let me ask you this: During the period 
of time you were there and these other young men were there did all 
of you stay in one position or were you moving around in the room and 
on the floor? A. Yes, you know, because the reason why, we were 
playing records and also playing cards. You know. You see? 

Q. Now, during your stay there, did there come a/time when 
anyone in that room was missing for a period of time greater than five 
minutes? A. I couldn't actually answer that question because, you 
know, I wasn't--I had no idea--you know--I would be up here and have 
to be called to say exactly what happened, you see? 

Q. When you left Sims's house where did you go? |A. I left 
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Sims's house and went up past the pool room at Fifteenth and East 
Capitol and from there to me sister's house on Fourteenth Street. 
MR. PRATT: That's all. 
CROSS EXAMINATION 

BY MR. FLANNERY: 

Q. How old are you? A. Iam twenty years old. 

Q. Where do you work? A. At the present time I am not 
working. 

Q. Were you working June 24, 1959? A. I was working during 
that time but I was working at night. 

Q. Where were you working on June 24, 1959? A. I was work- 
ing at the Mayflower Hotel. 

Q. How long had you worked there? A. I worked there for 
about two and a half months, I would say. 

Q. How many people were in Sims' home according to you on 
June 24, 1959, when you were there? A. How many people? 

@. Yes. A. There was his cousin; this fellow that was with 
me, Paul Collins. 

Q. What is the cousin's name? A. I don't know his full name. 
I just call him Sonny. 

Q. Whoelse? A. There was this guy named James LeGrant 
who came in after I was there. 

57 Q. Yes. A. And another fellow by the name of Donald Wil- 
liams came in also after I was there. 

Q. What time did Donald Williams get there? A. I wouldn't 
know exactly. I know it was after two o'clock. 

Q. What time did James LeGrant get there? A. James Le- 
Grant? He got there before Donald Williams. Maybe around two. I 
am not sure. 

Q. You were playing cards and playing records; is that right? 
A. Yes, sir. 


Q. In what room of the house were you playing cards and play- 


ing records? A. In the front room. 
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Q. Were certain others of this group in other rooms of the 
house? A. Not to my knowledge. Unless someone went to get a glass 
of water or something like that. 
Q. Is there a basement in that house? A. No, there isn't. 
Q. There were other rooms: living room, kitchen, and so 
forth. A. Yes, sir. Living room and dining room. | 
58 Q. Yes, sir. Did you see anyone else there at that time ? 


A. I didn't see anyone else there at that time. | 
Q. You have named everyone you saw there? A. Yes, I named 


everyone I saw there. 


Q. Ithink you said Sims could have left by the back door if he 
had wanted to and you wouldn't have known about it. A. If he had left 
I would have known because I was in his house. | 

Q. But didn't you say he could have left by the back door and 
you wouldn't have known about it? A. I didn't say I wouldn't have known 
about it. I said he could have left if he wanted to. 

Q. How long have you known Sims? A. About six years, I 
guess. | 

Q. Good friend of his, aren't you? A. Yes, I suppose so. 

Q. Did you go to school with him? A. No, I didn't. 

Q. Did you live in the same neighborhood with him for a long 
time? A. Not for a long time. I lived in the same neighborhood with 
him a couple of years. Then I went into the Air Force, you see. 

59 MR. FLANNERY: I see. I believe that's all. 

THE COURT: Any other questions, Mr. Pratt? 

MR. PRATT: Just one. 

REDIRECT EXAMINATION 
BY MR. PRATT: 

Q. You have no particular recollection of Sims ever leaving at 
all by either the front door or back door while you were there? A. I 
have no recollection of that. 

MR. PRATT: I think that's all. 
MR. FLANNERY: That's all. 
* * * 
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Thereupon, 


PAUL COLLINS 
was called as a witness for and on behalf of the defendant, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. PRATT: 

Q. Your name, please. A. Paul Kaufman Collins. 

Q. Where do you live? A. 252 Ninth Street, Northeast. 

Q. Do you know Ralph Sims? A. Yes, he is a friend of mine. 

Q. Do you know where he lives? A. Yes. 109 Sixteenth Street, 


Southeast. 
Q. Calling your attention to June 24, 1959, did you have occasion 
to go to Sims’ home? Did you go there? A. I went there, but it 


wasn't no occasion. I just happened to leave home and being there was 
no place else to go and I usually go to see Ralph around the neighborhood. 
I just happened to go there that day. 

Q. Did you go with someone or go by yourself? A. I left home 
by myself. I met Moses Branch at Fifteenth and East Capitol Street. 
I saw him there. He was standing on the corner. 

Q. Then the two of you went to Sims' house? A. Yes. 

Q. What time did you get to Sims' house? A. I don't know what 
time it was but I had just passed the pool room and it usually opens at 
one and I looked in the window and it must have been three or four 
minutes of one. We went to the corner and went up to Ralph's house. 
Must have got there at five after one or two or three minutes after one. 

Q. What time did you leave Ralph's house that day? A. I think 
it was about 3:30 we left Ralph's house. Maybe it was a little after three. 

61 Q. What time did you first see Ralph that day? A. The first time 

I first saw Ralph was -- the first time I saw Ralph was at one o'clock 
when we went around to his house. His door was open. We just went in. 

Q. At any time during your visit to Ralph's house, from about one 
until about 3:30, did you ever see Ralph leave? A. Oh, no. We were 
all sitting in the living room. 
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| 
Q. Was there any time over a period of five minutes or longer 
that you recall Ralph was out of your presence? A. Oh,) definitely 
‘not. Unless he went to the kitchen to get a glass of water or something, 
but that didn't take five minutes, I know. 
Q. When you left, with whom did you leave? A. Me and Moses 
just decided to leave, being it was getting late. I guess we just de- 
cided to leave. I said since we were going the same way we would walk 
together. | 
I was going home. He was going to the pool room. | 
Q. During the course of time you were there did any more young 
men come inthere? A. Yes. James LeGrant came in about an hour 
after I went in there and Don Williams came in about twenty minutes 
later after James got there. 
Q. When you left Ralph's house where did you go? A. I usually 
go past the pool room on the way home, sol! stopped at the pool room 
I think about five minutes. | 
Q. Now, while you were at Ralph's house did you see any other 
persons there other than Ralph and Moses Branch and LeGrant? A. 
Yes. I said Williams came in and Ralph's cousin was there too. 
MR. PRATT: Your witness. 
CROSS-EXAMINATION 
BY MR. FLANNERY: 
Q. How long have you known Sims? A. I have been knowing 
Ralph about five years. 
Q. About five years? A. Yes. 
Q. You are a good friend of his? A. He is no good friend. He 
just associates once in awhile with me. 
Q. What do you mean he "associates"? A. I come in contact 
with him but he is no good friend of mine. 
Q. But he is a friend of yours. A. Oh, yes. He is a friend of 
mine. 
Q. On June 24, 1959, were you working? A. June 24? 
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Q. Yes. A. I think I was working. Asa matter of fact, June 
24 I wasn't working then, I think. I was without a job then. 

Q. Where do you work now? A. I work at the Greyhound 
Transportation Company garage on New York Avenue. 

Q. How long have you been working there? A. About three 
months now. 

Q. As of June 24, 1959 how long had you been unemployed? A. 
Oh, for about three weeks at the most. 

Q. Did you and Sims used to go to this pool room at Fifteenth 
Street often? A. No. I live on Ninth Street and Sims lives on Six- 
teenth Street. He wasn't a good friend of mine but I used to meet him 
at the pool room. I lived on Sixteenth Street for fifteen years and 
then I moved on Ninth Street in 1955. 

Q. What were you doing at Ralph Sims’ home on this afternoon, 
June 24th? A. Ijust went there. We listened to records there. We 


just went there. I had no business there. We just decided to go there 


since there was nothing else to do. 

Q. Did you used to go there quite often? A. Yes. I found 
Ralph's people was nice people and I go there. 

Q. You didn't look for a job that day? A. Did I look for a job 
that day? 

Q. Do you know what day it was? A. Yes. 

Q. What day was it? A. The 24th. 

Q. What day of the week was it? A. I don't remember distinct- 
ly what day of the week it was. 

Q. You don't remember what day of the week it was? A. No. 

Q. What did you do there between 1:05 P.M. and the time you 
left? A. What didI do? We sat and talked about different things. 
Usual conversation about girls or social gatherings or anything or 
listen to records. 

Q. What else did you do? A. That's all we done. 

Q. Listened to records and talked. A. Yes, that's all we done. 
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@. You didn't play cards? A. I didn't. I don't play cards. 
They were playing cards, but I didn't. 

They usually play whisp or something like that but I don't play. 

Q. Did they play that day? A. I think they did play that day 
because they usually do. I couldn't say exactly that they did play. I 
know they usually play and I know they usually do sociable things to 

pass the time away. I think they did. 

Q. In response to Mr. Pratt's question you named everyone who 
was there? A. Oh, there were Don Williams, Ralph Sims, James 
LeGrant, his cousin, Sonny. I call him Sonny. I don't know his full 
name. 

Q. Are those the only people you saw there? A. Those are 
the only people I saw. 

MR. FLANNERY: That's al}. 

REDIRECT EXAMINATION 
BY MR. PRATT: 
Q. During the course of that afternoon, at any time during that 


afternoon, did any grown person come in the room at all? 


THE COURT: What do you mean by "grown person!"? 


MR. PRATT: Iam afraid I may be referring to just the boys, 
the young men. 

BY MR. PRATT: 

Q. Did anyone else other-“4an these young men come into the 
room at all? A. Yes. I forgot to include his mother. She was there. 
She may have come into the room or may have gone in the next room 
but I didn't notice her. I didn't pay no attention, but she’s there every 
day. 

MR. PRATT: That's all. 

RECROSS EXAMINATION 

BY MR. FLANNERY: 

Q. Did you see his mother that day? A. I must have seen her. 

Q. Not what you must have seen. Did you see his} mother that 
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day? A. Yes, I saw her -- his mother. 

Q. Itis definite now? A. Let me see. (Pause.) That day did 
I see his mother? (Pause.) No. I wasn't paying no attention. She 
was in the house.' I definitely know she was in the house. 

Q. How do you know she was in the house. A. Because Ralph 
always refers to his mother. Usually he goes to the store and gets 
a paper on Sunday around twelve. 

Q. But you cannot definitely say you saw her that day? A. No, 
I can't say I saw her that day. 

MR. FLANNERY: That's all. 

REDIRECT EXAMINATION 

BY MR. PRATT: 

Q. Do you see her so regularly it is possible she could have 
come in the room and you didn't notice her? 

MR. FLANNERY: I object. 

THE COURT: Just a moment. It is very leading. I sustain the 
objection. 

BY MR. PRATT: 

Q. Let me ask you this: You have given us the name of every 
person you saw there who didn't live there? A. Yes, definitely. 
Who didn't live there. 

MR. PRATT: Nothing further. 

THE COURT: You may step down. 


[Thereupon, the witness 
left the witness stand. ] 


Thereupon, 
JAMES LeGRANT 
was called as a witness for and on behalf of the defendant, and, after 
having been sworn by The Deputy Clerk, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. PRATT: 
Q. Your name, please? A. James LeGrant. 
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Q. Where do you live? A. 25 Nineteenth Street, Southeast. 
Q. Do you know Mr. Sims? Ralph Sims, the defendant? A. 
Yes, I do. 
Q. Calling your attention to June 24, 1959, did you|have occa- 
sion to see Ralph Sims on that day? A. Yes, I did. 
Q. Where did you see him? A. In his house. 
Q. About what time did you arrive at his house? A. About ten 
minutes of two or five of or something like that. 


Q. Was anyone with you or were you by yourself? |A. I was by 


myself. 

Q. When you arrived there who did you find there ? A. Paul 
Collins, Moses Branch, Ralph Sims, and his cousin, Sonny. 

THE COURT: Can the jurors on the end hear this witness? 

THE JURORS: Yes. 

THE COURT: All right. Go ahead. 

BY MR. PRATT: 

Q. What time did you leave Sims' house that day? |A. It was 
something of four. I don't know. About quarter of four or 3:25 or 
something like that. 

Q. Now, was anyone home to your knowledge during any of the 
time you were there other than the persons you have named? A. No, 
I didn't see no one else. 

Q. When you left who left with you? A. I left by myself. 

Q. During the time you were there was Ralph Sims ever out of 
your presence for any period of time, say for more thanja few min- 
utes? A. No, he didn't leave while I was there. 

Q. When you left there where did you go? A. I went to Joe's 
Pool Room. 

MR. PRATT: I have nothing further. 

CROSS-EXAMINATION 

BY MR, FLANNERY: 

Q. On June 24, 1959, where did you work? A. Iwasn't working 
at the time. 
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Not working? A. No, sir. 
When was the last time you hada job? A. Yesterday. 
I mean, when was the last time before June 24th you had a 


It was two or three weeks before. 
Where had you worked then? A. Harrington Hotel. 
You said when you left you went to the pool room. A. Yes, 


Did you go there quite a bit? A. Every day. 
Every day? A. That's right. 
Did all of these friends of yours who were in Sims' house 
go there quite often? A. Yes, sir. 
Q. You were all a group of friends hanging around together. 
A. We been together. 
Q. You would be together quite a bit? A. Yes. 
And Sims was part of that group and a good friend of yours? 
sir. He was a good friend. He is a friend of mine. 
What? 'A. I say he is still a friend of mine. 
Still is and was at that time? A. Yes, sir. 
How long have you known him? A. About a year or two. 
What day of the week was June 24, 1959? A. Sir? 
What day of the week was June 24, 1959? A. I think it was 
on a Wednesday or Thursday. 
Q. Where were you on June 22, 1959 at about 1:05 P.M.? A. 
I guess I was home. 
Q. You guess you were home? A. I probably was. 
Q. Where were you on June 23, 1959, at about one o'clock? A. 
I expect I was at the pool room at that time. 
Q. Atthe pool room? A. Yes, sir. 
Q. Where were you on June 25, 1959, at about one o'clock? A. 
I was probably home. 
Q. How about June 26th? A. I was probably home or at the 


pool room. 
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Q. It would be home or at the pool room every afternoon; is 
that right? A. When Iam not working. 

Q. When you are not working? A. When Iam not working. 

MR. FLANNERY: I believe that's all. 

REDIRECT EXAMINATION 

BY MR. PRATT: 

Q. You know that a little bit later after you left Ralph and went 
up to the pool room Ralph was arrested -- 

MR. FLANNERY: I object. That is leading. 

THE COURT: You are leading. I sustain the objection. Reframe 


your question. 
MR. PRATT: Yes, sir. 
BY MR. PRATT: 
Q. Do you know of your own personal knowledge -- strike that. 
MR, PRATT: Will you give me a moment to frame it so I will 


be certain it is not leading, Your Honor. 
THE COURT: Yes. 
(There was a pause. ) 
BY MR. PRATT: 
Q. Could you tell me, sir -- do you have any information about 
what happened to Ralph Sims later on the day you visited him ? 
MR. FLANNERY: I object to that. 
THE COURT: Of his own knowledge does he know. He can't 
tell us what he heard from someone. If he saw something happen he 
can testify to that. | 
MR. PRATT: May we approach the bench? 
THE COURT: Yes. 
(Thereupon, counsel approached the bench and conferred 
with the Court as follows:) | 
MR. PRATT: I assume that this man is here because he learned 
from the defendant or someone else that this man has been charged 
with committing a crime that day. I would assume this would be sig- 
nificant as to his recollection of what happened that day. | 
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THE COURT: I think you could ask him how he recalls that he 
was at this house on the 24th, and why he remembers that day now, if 
he remembers being there that day. If he remembers he can tell you. 
He remembers that day he heard he had been arrested and had been 

to his hause that day. 

MR. PRATT: Thank you. 

(Thereupon, counsel returned to the trial table and the 
following occurred:) 

THE COURT: You may resume the stand. 

(The witness resumed the witness stand. ) 

BY MR. PRATT: 

Q. You have testified as to what happened at Ralph Sims' 
house on the 24th of June. A. Yes, sir. 

Q. How do you recall that this was the 24th of June you told us 
about? A. Sir? 

Q. How do you recall that this was the 24th of June you told us 
about? A. I recall it because later that evening I was down by the 
pool room about six-thirty or seven. I had been home eating dinner. 
Some boys were talking and said Ralph got locked up for something. 
At that time they didn't know what for, if I remember. 

Q. Was this the same day? A. Yes. 

RECROSS-EXAMINATION 

BY MR. FLANNERY: 

Q. What boys did you talk to that evening? A. Moses Branch 

is the one told me. 

Q. Moses Branch? A. Yes, sir. 

Q. And he'was one of those at that house that afternoon? A. 
Yes, sir. 

MR. FLANNERY: That's all. 

THE COURT: You may step down. 


[Thereupon, the witness 
left the witness stand. ] 


45 


THE COURT: Is this your last witness? 
MR. PRATT: No, Your Honor. I have two more. 
THE COURT: Do you think this witness will take beyond 12:30 ? 
I had to set a matter especially for 12:30. 
MR. PRATT: I might, Your Honor. 
THE COURT: If you think you will go more than 12:30, we will 
recess until 1:45 P. M. 
Incidentally, members of the jury, remember my admonition 
not to discuss this case with anyone. | 
(Thereupon, the luncheon recess was had. ) | 
AFTERNOON SESSION 1:45 P.M. 
THE DEPUTY CLERK: United States v. Ralph L. Sims. 
MR. PRATT: Mr. Williams, please. 
Thereupon, 

JOSEPH WILLIAMS 
was called as a witness for and on behalf of the defendant, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 


| 
DIRECT EXAMINATION 
| 


BY MR. PRATT: 
What is your name, please? A. Joseph Williams. 
Where do you live? A. 107 Sixteenth Street, Southeast. 
Is that the same house where Ralph Sims lives? A. Yes. 
Are you related to him? A. Yes. 
What is your relationship to him? A. Cousin. 
On the date June 24, 1959, were you home that day? A. 
Yes, I was. 
Q. Do you recall what time you got up that day? A. I got up 
around 8;30 or 9:00 o'clock. 
Q. Did you have occasion to leave the house at allithat day? 
A. Yes. I left around 11:20 or 11:25. | 
Q. Did you go back after that? Did you go back home? A. Yes. 
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Q. What time did you go back? A. About five minutes later. I 
went to the corner and bought the paper. 

Q. Did you see Ralph Sims there at that house that day? A. Yes. 

Q. After you came back did you leave the house anymore that 
day? A. Not until around four o'clock. I went to work at five o'clock. 

Q. During the period of time you were at home from about 11:30 
until about 4:00, was Ralph Sims in your company; was he in your 
presence? A. He was in bed, and then he got out of bed. 

Q. Do you know what time he got out of bed? A. Around twelve 
o'clock. 

Q. From the time he got out of bed until you left about four 
o'clock did you see him during that period of time? A. Yes. 

Q. Where was he? A. He was downstairs playing cards. 

Q. During that period of time was anyone else present? A. 
Yes. Three or four other people were playing whist. 

Q. Do you recall the names of any other persons who were 
there? A. I know them by nick-name. 

Q. Have you seen them today? A. Yes. 

Q. What are the nick-names of these persons? A. Quack and 
Trump. 

Q. Do you see them in court? A. Yes. That's Quack. (Point- 
ing to a man in the rear of the court room. ) 

Q. Will you stand. (Man in rear of court room stands.) Is that 
who you refer to? A. Yes. 

Q. Whoelse? A. James Grant. 

Q. Could it beLeGrant? A. Yes. LeGrant. 

Q. What other name do you recall? A. Donald Williams, and 
him sitting next to Quack. 


Q. Is that the person you refer to? A. Yes. 
Q. Do you recall what Ralph was wearing that day? A. I think 
he had on a sport shirt and a pair of slacks. 


Q. Do you recall at any time his changing his clothes? A. No. 
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Q. During this period of time we are referring to did Ralph ever 


leave the house? A. No. 
Q. Do you know who else was home, if anyone? A. My aunt. 
Q. When you refer to your aunt, who are you talking about? A. 
Mrs. Harvey. 
Q. Is that Mrs. Harvey seated in the court room? | 
(Mrs. Harvey stood in the back of the court room. ) 
A. Yes. 
Q. Do you know where she was the major part of the day? A. 
She was in bed. 
Q. Do you have any idea about what time she got up? A. I 
imagine quarter of three or three o'clock because the telephone rang 


and she answered the telephone. 

Q. Were you present when some detectives came to the house? 
A. Yes, I was. 

Q. Was Ralph home at that time? A. No, he wasn't. 

Q. Do you know of your own personal knowledge how long Ralph 
had been gone when the detectives arrived? A. About five or ten 
minutes. 

MR. PRATT: That's all of this witness. 

CROSS- EXAMINATION 

BY MR. FLANNERY: 

Q. Have you talked this case over with anyone today? A. Have 
I talked this case over with anyone today? No, I haven't. 

Q. Not during the luncheon recess? A. No. | 

Q. And not right before you came in? A. I was talking to the 
lawyer. 

Q. Did you talk to this lady here, the mother of the defendant ? 
A. Yes, she was standing in the door when I came up the hall. 

Q. Did you talk to her anywhere else today? A. I live at the 
same house with her. 

Q. Did you talk to her today about this case? A. No. 
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Q. When you were in the witness room before you came in this 
morning was she in the witness room with you? A. Yes. 

Q. Did you talk to her about the case? A. No. 

Q. Did you talk to her after she testified? A. I told you I talked 
to her in front of the door after lunch. 

Q. I understand you are a cousin of the defendant; is that right? 
A. Yes, that's right. 

Q. How long have you lived with the defendant and his mother? 
A. What do you mean, at the present time? Because I lived off and 
on there. 

Q. Well, atthe present time. A. Approximately two years. 

Q. And, of course, you are quite friendly with the defendant, 
aren't you? A. He is my cousin. 

Q. And you are quite friendly with him; aren't you? A. I don't 
know what you mean by "friendly." He is a relative of mine. I don't 
know why you say friendly. 

THE COURT: Just a moment. Answer the question. Don't argue. 

THE WITNESS: No, he said I am quite friendly with him. 

THE COURT: Don't argue with me either. Go ahead. 

BY MR. FLANNERY: 

Q. Are you friendly with the defendant? A. Yes. 

MR. FLANNERY: I believe that is all. 

THE COURT: You may step down. 


[Thereupon, the witness 
left the witness stand. ] 


Thereupon, 
ISAAC TENDLE 
was called as a witness for and on behalf of the defendant, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. PRATT: 
Q. What is your full name? A. Isaac James Tendle. 
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MR. PRATT: Please speak a little louder. 

THE WITNESS: Isaac James Tendle. 

Q. Where do you live? A. 231 Ninth Street, Northeast. 

Q. Do you know Ralph Sims? A. Yes, sir. 

Q. Directing your attention to June 24, 1959, were you at Ralph 
Sims’ house? A. No, I wasn't at his house. | 

Q. You didn't go to his house? A. No, sir. | 

Q. Did you see him at all that day? A. No, sir. I saw him 
that evening when the detective picked us up. 

Q. About what time was that, do you know? A. It was some- 
thing after three. 

Q. Where was this? A. On Fifteenth and East Capitol. 

Q. Were you by yourself or was someone else with you? A. I 
was standing on the corner talking to Rudolph Moses. 

Q. Did there come a time when Ralph came up there? A. Yes, 
he was coming up towards Rudolph Moses and myself. 

Q. What happened when he came up there? A. Rudolph asked 
him for a quarter. He was coming to the pool room. Then another 
boy asked him for a quarter. He gave it to him and about that time 
two detectives came up. Three of them. 

Q. Didthey search you? A. Yes, sir. 

Q. Did they take any money from you? A. Yes, sir. 

How much? A. Eleven dollars. 
Did Ralph give you this money? A. No, sir. 

Q. Where did you get this money? A. I had it the day before. 

Q. In your presence on this day at all did Ralph Sims give you 
anything as the police were coming up? A. He didn't give me anything. 
He didn't get that close to me. He got as far as Rudolph when he gave 
him a quarter. Rudolph walked two or three steps and got the quarter 
and the detectives came up and grabbed all three of us. I was walking 
away drinking a soda. I had about twelve dollars but I gaye another 
boy fifteen or twenty cents before I came up the street, before either 


one of us saw him. 
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Q. Did the police give your eleven dollars back to you? A. No, 


CROSS-EXAMINATION 
BY MR. FLANNERY: 
Where do you work? A. I don't work. 
You don't work? A. No, sir. 
Did you work on June 24, 1959? A. No, sir. 
Did you goto school? A. No, sir. It was summer, anyway. 
Did you go to school before the summer started? A. No, 


sir. 


How do you live if you don't work? Where do you get money? 


A. My mother and father, they take care of me and I work once in 
awhile part time. 
Where did you get this eleven dollars? A. I got it gambling. 
When was this? A. The day before. 
Where was this gambling game? A. At the play ground. 
Who was there? A. I don't know who was there. 
Who did you win the money from? A. The people that was 
there gambling. 
Q. Who was there gambling? A. Who was there gambling? 
Q. That's right. A. It was boys, like myself. 
Q. Namethem. A. I don't know their names. 
Q. You can’t name one? A. Icanname one. Phil Whitney. I 
don't know where he lives. 
Q. How long have you known him? A. About two years. 
Q. How many fellows were in the game? A. I don't remember. 
Q. With reference to June 24, this day you just testified about, 
what time did you get up that day? A. What time? I got up, oh, 1:30. 
Q. One-thirty? A. That's what time I got out of bed. 
Q. Where did you gothen? A. I didn’t go no where. I stayed 
home until about 2:15. I left the house about 2:15. 
Q. Where did you gothen? A. I left from home and went to 
Fifteenth and East Capitol. 
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Q. Who did you see when you got there? A. A girl's house. 
Q. What is her name? A. Clevon. 
Q. What time did you get there? A. About quarter of three, 
two-thirty. 
Q. How long did you stay there? A. I didn't stay there. She 
wasn't home. 
Q. Where did you gothen? A. I went tothe pool room. That's 
about three doors down from her house. 
Q. How long did you stay in the pool room? A. Long enough to 
play a game of pool. 
Q. How long was that? A. About five or six minutes. 
Q. Then did you leave the pool room? A. I walked right out, 
about ten steps from the pool room, out of the door. | 
Q. What time was that? A. I don't know what time it was. 
Q. You don't know? A. No. 
Q. What happened when you walked out the door of the pool 
room? A. Didn't nothing happen. Me and a boy was walking out talk- 
ing and about a minute later after I walked out of the pool |room Sims 
was coming towards us, coming down Fifteenth Street and the boy 
asked him for a quarter. | 


Q. How far were you from Sims in terms of feet? A. From 


where -- when he gave the boy a quarter? 
Q. Yes. A. About four or five feet. 
Q. Did you ever get any closer to him than that before the police 
arrested him? A. No, sir. 
Q. You never got closer than four or five feet? A.| No, sir. 
Q. Are you positive of that? A. Positive. 
Q. Did Sims hand you anything? A. He didn't hand me anything. 
Q. He couldn't have according to you because he was four or 
five feet away. A. He didn't give me anything. 
Q. You deny putting anything in your right hand pocket after 
Sims gave something to you? A. DolI deny it? 
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Yes. A. He didn't give me anything. 
How long have you known Sims? A. Seven or eight months. 
Is he a friend of yours? A. He comes in the pool room. 
Is he a friend? A. Yes, I would say he is. 
Do you and he go out socially? A. No, sir. 
Doyouknow Mr. Mason? A. Yes, sir. 
How long have you known him? A. I have known him since 
I got arrested. 
Q. And does Sims know Mr. Mason, as far as you know? A. 
Not as far as I know. 
MR. FLANNERY: I believe that is all of this witness. 
THE COURT: You may step down. 


[Thereupon, the witness 
left the witness stand. ] 


MR. PRATT: Rudolph Moses. 
Thereupon, 
RUDOLPH MOSES 
was called as a witness for and on behalf of the defendant, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 

BY MR. PRATT: 

Q. Your name, please. A. Rudolph Westley Moses. 

Q. Where do you live? A. 1409 Potomac Avenue, Southeast. 

Q. Calling your attention to June 24, were you up around Joe's 
Pool Room that afternoon? A. Yes, sir. 

Q. Do you know Ralph Sims here? A. Yes, Sir. 

Q. Did you see him that day? A. Yes, sir. 

Q. Will you tell us what happened when you sawhim? A. I 
walked up to him and asked him to give me a quarter. 

Q. What did he do? A. He went in his pocket and gave it to me. 

Q. Then what happened? A. Two detectives came up. 

Q. Who else was present at that time? A. James Tendle (sic). 
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James Tendle, you say? A. That's right. 
Did anything happen between Tendle and Sims? A. No, sir. 
Did they touch each other? A. No, sir. | 
Did anything pass between them? A. No, sir. 
When the police came up did they search you? A. No, 
they didn't search me. 

Q. Were you with Tendle or did the two of you happen to be on 
the street together? A. I was walking up the street with him. 

Q. In periods of seconds or minutes or hours or whatever the 
case may be, the time you and Tendle and Sims were on the street 
together, how long would you say it was before the detectives came up 
there? A. Oh, about a minute. Maybe not that long. 

Q. Were Sims and Tendle always within your view at that time? 
Were you standing right there watching? A. Yes, sir. 


Q. Are you positive nothing passed from one to the| other? A. 


Yes, sir. 
MR, PRATT: Nothing further. 
CROSS-EXAMINATION 
BY MR. FLANNERY: 
Q. There came atime when you and Tendle and Sims were close 
to each other; is that right? A. I was close to Sims. 
Q. You were close to Sims? A. Yes. 
Q. How close were youto Sims? A. In reaching distance. 
Q. How close was Sims to Tendle? A. Tendle was on the side 
of me and Sims was there, and I was between them. 
Q. How far apart were Sims and Tendle in terms of feet? A. 
About two feet, something like that. Maybe one foot. 
Q. Were they close enough that Sims could have reached out 
and given something to Tendle, or were they too far apart for that? 
A. They were too far apart for that. 
Q. You say Sims gave you a quarter; is that right? A. Yes, 
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Q. Was it almost immediately after that the police arrived? A. 
Just about immediately after that. 

Q. The police didn't arrest you? A. No, sir. 

Q. And they didn't search you? A. No, sir. 

Q. But they arrested Tendle and searched him? A. Yes, sir. 

Q. And recovered six one dollar bills and a five dollar bill from 
him; didn't they? A. I think. 

MR. FLANNERY: That's all. 

REDIRECT EXAMINATION 

BY MR. PRATT: 

Q. I might ask one question. 

Assuming that Mr. Flannery, the District Attorney here, is 
Tendle. Would you tell me at what point I should stop when I get about 
the same distance Tendle was from Sims? 

Do you understand my question. A. Yes, sir. 

Q. You tell me at what point I should stop. (Walking. ) 

A. About right there. 

Q. Where were you? A. There by the end of the table. 

Q. Here? A. Yes, sir. A little closer. 

Q. Would it be correct to say you were standing between Sims 
and Tendle? A. Yes, sir. 

MR. PRATT: Nothing further. 

THE COURT: You may step down. 


[Thereupon, the witness 
left the witness stand. ] 


THEREUPON, 
RALPH LEE SIMS 
was called as a witness for and in his own behalf, and, after having 
been first duly sworn by The Deputy Clerk, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. PRATT: 
Q. State your full name. A. My name is Ralph Lee Sims. 
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Q. Onthe date June 24, when this offense is alleged to have 
been committed, about what time did you get out of bed? A. About 
twelve o'clock. 
Q. Where do you live? A. 107 Sixteenth Street, Southeast. 
Q. What time did you leave the house for the first time that 
day? A. The first time I left the house was about quarter to four. 
Q. From the time you got up until the time you left the house 


did you have any visitors? Did anyone come to your home? A. Yes, 
they did. 
Q. Who came to your house first? A. Paul Collins and Moses 
Branch. 
|! 


Q. How long had you been up when they came to your house? 
A. I had been up about half an hour. | 
Q. Who else came to your house? A. James LeGrant, Donald 
Williams, and that's all. 
Q. Let me ask you this. Your cousin: did you see him on that 
day? A. Yes, I did. 
Q. Does he live there? A. Yes, he does. 
Q. Did you ever change your clothes at all during the course of 
that day? A. No, I didn't. | 
Q. Did you see your mother on that day? A. Yes,|I did, 
Q. About what time did you see her? A. The first time I seen 
her was about three o'clock. 
Q. Did you have a conversation with her? A. Not at that time. 
Q. Did you have a conversation with her at all before you left 
the house? A. Yes, I did. | 
Q. What time and when was that? A. I would say about twenty- 
five minutes to four. 
Q. Where did this conversation take place? A. In her bedroom. 
Q. Do you know the complaining witness, Mason? A. Yes, I do. 
Q. Have you ever had any dealings or transactions with him? 
A. Yes. 


56 

Q. What transactions or dealings have you had with him? A. 
played numbers with him. 

Q. When was the last time you played numbers with him? A. 
The 23d. 

THE COURT: Of June? 

THE WITNESS: Yes, sir. 

BY MR. PRATT: 

Q. What was the result of your playing with him on the 23rd? 
A. The number I played came up. 

Q. Did he pay? A. No, he didn't. 

Q. When was the first time you saw him after you played the 
number with him on the 23rd? A. I didn't see him anymore on the 
23rd. 

Q. After you played the number on the 23rd, when was the next 
time you saw him? A. The next time I saw him he was in back of the 
detective car. 

Q. Where was this? A. Fifteenth and East Capitol Street. 

Q. About how long was this after you had left your home? A. 

I hadn't got -- I just walked out. I would say four or five minutes. 

Q. At that time did he say anything to you? A. I don't remem- 

ber him saying anything. 


Before you saw him did you see anyone else? A. Yes, I did. 
Who did you see? A. Ralph Moses. 
Was anyone with Moses? A. James Tendle was with him. 


Did you give any money to Tendle? A. No. 

Did you give Moses anything? A. Yes. 

What? A. A quarter. 

When the police came up they searched you? A. Yes. 

What did they find on you? A. They found two five dollar 
bills. 

Q. Where did you get this money? A. I got that from my 

mother before I left home. 
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Q. You heard the testimony of the witness Mason and the witness 
Byrd. On the day June 24, 1959, were you at premises 1347 C Street, 
Southeast? A. No, I wasn't. | 

Q. Did you stick a gun on somebody that day, telling them it 
was ahold up? A. No, I didn't. 

Q. Did you take any money from Mason? A. No, I didn't. 

Q. Did you take any money from anybody? A. No. 

Q. Did you stick anybody up witha gun? A. No, I didn't. 

Q. Did you hit anybody with a gun? A. No, I didn't. 

Q. About how long had you known Mason to recognize him when 
you see him? A. For about two years. | 

Q. And you know him when you see him? A. Yes, |I do. 

Q. And he would know you if he saw you? A. Yes, he would, 

Q. And you knew on the 24th he would know you if he saw you; 
is that right? A. Yes. 


Q. Miss Byrd. How long have you known Miss Byrd? A.I 


would say about a year. 
Q. Have you ever seen her before? A. Yes, I have. 
Q. Have you ever been to her house? A. Yes, I have. 
Q. Who would you visit at her house? A. Her grandson. I 
think it was her grandson. 
Q. Did Mason pay you your money? A. No, he hasn't. 
Q. Do you deny you broke into premises 1347 C Street, North- 
east? A. Yes, I do. | 
Q. You deny you robbed this man, Mason? A. Yes, I do. 
CROSS- EXAMINATION 
BY MR. FLANNERY: 
Q. Where did you work in June, 1959? A. I worked at Jacobs 
Transfer. 
Q. Jacobs? A. Transfer, yes, sir. 
Q. What were you working as? A. I worked from eight o'clock 
or whatever time they wanted me to start. 
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Q. Were you working on June 24th? A. No, I wasn't. 

Q. You were unemployed then? A. Yes. 

Q. You got up about what time that day? A. I’got up about 
twelve o'clock. 

Q. As I understand it, you know as a fact that Mr. Mason is 
in the numbers business. A. Yes, I do. 

Q. How long, according to you, had you been playing numbers 
with him as of June 24, 1959? A. I don't understand the question. 

Q. How long had you been playing numbers with Mr. Mason? 
A. For about two years. 

Q. Two years? A. Yes. Off and on. 

Q. Where would you make your number plays with him? A. 
Sometimes in northeast and sometimes in southeast. 

Q. Inthe office? A. I say sometimes I seen him in northeast 
and sometimes southeast. 

Q. Did you make these number bets in the street? A. I would. 
Yes. 

Q. What number did you play June 23d? A. Six-six-eight. 

Q. Did you get a receipt for it? A. No. 

Q. You had been playing numbers with him for two years and 
he didn't give you'a receipt for your bets? A. We don't do things like 
that. The way he do it he don't. 

Q. Isn't it a fact you felt Mr. Mason was in the numbers business 
and felt also you could rob him and he wouldn't make a report to the 

100 police because he was in the numbers business. Did that occur 
to you? A. No, that never occurred to me, knowing he knowed me. 
_Q. The truth is, although he knew you and recognized you, you 
felt confident, since he was in the numbers business he would not 
report the matter to the police. A. That's not the truth. 

Q. Howtallare you? A. Six foot three. 

Q. How much do you weigh. A. About 185. 

Q. One hundred eighty-five pounds? A. Yes. 
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Q. Do you have a nick-name? A. I wouldn't like to say I had 
a nick-name. 

Q. Are you known by some other name? 

MR. PRATT: I object. 

THE COURT: I don't see the relevancy of the nick-name. 

MR. FLANNERY: I withdraw it. 

BY MR, FLANNERY: 

Q. Did Mason refuse to pay off the winning bet you had made 
with him? A. He called me up and told me he was going to pay off 
that afternoon and asked me where I would be and I told him at the 

pool room. 

Q. When did he call you up? A. The same day, the 24th. 

Q. What time did he call you up? A. I would say right after I 
got out of bed. 

Q. What time would that be? A. Oh, about 12: 30. 

Q. What was the conversation you had with him? A. That's 
all. He told me he would pay me that afternoon. 

Q. Inthe Pool room? A. He asked me where I would be and I 
told him I would probably be at the pool room. 

Q. What time did he say he would meet you there? | A. He didn't 
say. 


How much did you play on this number? A. Four dollars. 
You played four dollars on the number? A. Yes. 
Did you play a straight number or a combination? A. 


How much was due you? A. $2,180. 
$2,180? A. That's right. 
What time did you believe he was going to meet you and pay 
you that sum of money? A. He didn't tell mea special time, so I 
didn't have reason to believe there would be any special time he would 
meet me. 
Q. But you did have reason to believe as a result of that that on 
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June 24, 1959, Mr. Mason would be in possession of a large amount 
of cash; didn't you? A. I don't understand the question. 

Q. You believed, asa result of that conversation with Mason, 
that he would have at least $2, 180 on his person the afternoon of June 
24, didn't you? A. I believed he would have it. 

Q. Yes. A. Yes. He said he was going to pay me. 

Q. Asa matter of fact you believed he might have more than 
that because:he might have other players to pay off too. 

THE COURT: Wait. 

THE WITNESS: I can't say that. 

THE COURT: Are you asking does he know or believe that or 
are you surmising? 

MR. FLANNERY: I am asking if he had reason to believe that. 

THE COURT: Reframe your question. 

BY MR. FLANNERY: 

Q. Did you have reason to believe he might have money in ex- 


cess of $2100? A. I didn’t have any reason to believe that. 
Q. But, as you stated, you did have reason to believe he would 


at least have your winnings for you. A. Yes, I did. 

Q. Before you were arrested it is a fact you were standing on 
Fifteenth Street and Tendle and another person was standing there 
with you; is that right? A. I wouldn't exactly say standing” like you 
say. 

Q. How far was Tendle from you? A. Iwas coming down the 
street. 

Q. Did you approach Tendle? A. He was coming up the street. 
Him and Moses was coming up the street and I was coming down. 

Q. How close did you get to Tendle? A. I would say four or 
five feet. 

Q. You never got any closer? A. No, I didn't. 

Q. I take it you deny you handed any money to Tendle. A. Yes, 
I do. 
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Q. The police, however, after they arrived, arrested you and 
Tendle and did not arrest the third man. A. No, they didn't. 
104 MR. FLANNERY: That's all. 
THE COURT: Do you have anything? 
MR. PRATT: Nothing further. 
THE COURT: You may return to the counsel table. 
MR. PRATT: That is defendant's case. 
* * a * * 
EVIDENCE ON BEHALF OF THE GOVERNMENT IN REBUTTAL 
Thereupon, 

THOMAS EUGENE MASON 
was recalled to the witness stand, and having been previously sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Mr. Mason, did you accept a numbers play from Sims on 
June 23, 1959? A. No, I did not. 
Q. On June 24, 1959, did you call Sims at his home and tell 
him he had hit the number? A. No, I didnot. In fact, I didn't even 
know his address until the detective and I was in the back) of the car. 
MR. FLANNERY: All right. That's all. 
CROSS-EXAMINATION 
BY MR. PRATT: 
Q. Did you ever take a numbers play from this man? A. Beg 
pardon? 
Q. Did you ever take a numbers play from this man? A. From 


this man, you say? 

Q. Yes. A. No, I haven't. 

Q. Do you know what the number was on June 23, 1959? A. No, 

I don't. | 

108 Q. Do you know what kind of number came out on June 23? A. 


No, I don't. 
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Q. When you left 1347 C Street and went back to your house, 


did you carry some numbers plays there with you? A. No, I did not. 
* * * * * 


[Filed October 13, 1959] 
MOTION FOR NEW TRIAL 
Comes now the defendant, Ralph L. Sims, by his attorneys, 
Nicholas J. Chase 'and A. Kenneth Pye, and moves that this Court 
grant a new trial for the reasons that the evidence is insufficient to 
warrant the jury's verdict, the verdict is against the weight of the 
evidence, and that a miscarriage of juctice will occur if judgment is 
entered on the present verdict because evidence now available estab- 
lishes that there is strong reason to believe that the two chief wit- 
nesses for the Government are unreliable. 
Respectfully submitted, 
/s/ Nicholas J. Chase 
/s/ A. Kenneth Pye 


1216 Wyatt Building 
Washington 5, D.C. 


Attorneys for the Defendant 


[Certificate of Service] 


[Filed November 6, 1959] 
AFFIDAVITS 


Respectfully submitted, 
/s/ Nicholas J. Chase 
/s/ A. Kenneth Pye 


x * * 


[Certificate of Service] 


63 
DISTRICT OF COLUMBIA, SS: | 
I, Samuel Harvey, depose and swear that I live at 107 - 16th 
Street, S.E., Washington, D.C.; that I know Anna R. Byrd; that I 
have known her for over two years; that I have had an opportunity to 
know the reputation of Anna R. Byrd in the community in which she 
lives; that I do know this reputation; that the said Anna R.| Byrd has 
a reputation for selling alcoholic beverages without a license; that 
the said Anna R. Byrd has a reputation for writing numbers; that I 
personally have on various occasions purchased alcoholic) beverages 
from Anna R. Byrd; and on several occasions I have personally ob- 
served her writing numbers; and that these activities took place in the 
house in which the said Anna R. Byrd resides. 
/s/ Samuel Harvey 
[Jurat 2nd day of November, 1959. ] 


DISTRICT OF COLUMBIA, SS: 
I, Chester Brannan, do depose and swear that I live at 1509 

Independence Avenue, S.E., Washington, D. C.; that I know Anna R. 

Byrd; that I have known her for approximately four years; that I know 


Sanuel Harvey; that on one occasion approximately one month ago I 
was with Mr. Harvey at the time he purchased liquor from Anna R. 
Byrd. 

/s/ Chester Brannan 
[Jurat 2nd day of November, 1959. ] 
DISTRICT OF COLUMBIA, SS: 

I, Ethridge Porter, do depose and swear that I reside at 235 - 
15th Street, S.E., Washington, D.C.; that I know Anna R. Byrd; that 
I have been to the house in which Anna R. Byrd resides; that I have 
had the opportunity of knowing the reputation of Anna R. Byrd in the 
community in which she lives; that Anna R. Byrd has a reputation for 
selling alcoholic beverages without a license; that Anna R. Byrd has a 
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reputation for writing numbers; and that on several occasions I per- 
sonally purchased alcoholic beverages from Anna R. Byrd at the house 
in which she resides. 

/s/ Ethridge Porter 
[Jurat 2nd day of November, 1959. ] 
DISTRICT OF COLUMBIA, SS: 

I, Lafayette McCray, do depose and swear that I live at 1343 F 
Street, N.E., Washington, D.C.; that I know Mr. Thomas E. Mason, 
that I have known him for approximately two years; that I have had an 
opportunity to know the reputation of Mr. Thomas E. Mason in the 
community in which he lives; that the said Thomas E. Mason has a 
reputation for writing numbers; that I have given numbers to Mr. 
Ralph Sims; and that I personally saw Mr. Ralph Sims give the num- 
bers to the said Thomas E. Mason. 

/s/ Lafayette McCray 
[Jurat 3rd day of November, 1959. ] 
DISTRICT OF COLUMBIA, SS: 

I, A-Kenneth Pye, do solemnly swear and depose that Iam a 
member of the bar of the United States District Court for the District 
of Columbia; that Iam retained counsel in the case of United States of 
America v. Ralph L. Sims, Criminal No. 659-59; that on the 4th day 
of November, 1959, I spoke with Myer Koonin, Esquire, also a member 
of the bar of this Court; that Mr. Koonin told me that in 1958 he repre- 
sented Orville Steptoe, Robert D. Gladden, and Clifton C. Johnson in 
Criminal No. 145-58; that in that action, Ralph L. Sims, the defend- 
ant in the present case, was subpoenaed and called to testify; that the 
said Ralph L. Sims testified that he had been arrested by Detective 
Louis Blancata of the Robbery Squad on suspicion that he had com- 
mitted a robbery; that when he denied the commission of the robbery, 
the said Detective Blancata used force and violence against him; that 
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all of said testimony appears in the record in Criminal No, 145-58, 
which to the best of the affiant's knowledge has not yet been transcribed; 
that the said Detective Louis Blancata testified against the defendant, 
Ralph L. Sims, in the present case before this Court; and that nowhere 
in the testimony of the said Detective Blancata is there any indication 

of the prior relationship which existed between the defendant and De- 
tective Blancata; and that the testimony of the said Detective Blancata, 
taken as a whole,leaves the clear impression that the said Detective 
Blancata did not know the defendant until his identity was pointed out to 


him by the witness, Thomas Eugene Mason. 
/s/ A. Kenneth Pye 


[Jurat 4th day of November, 1959. ] 
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[Filed November 9, 1959] 
JUDGMENT AND COMMITMENT 
On this 6th day of November, 1959 came the attorney for the 
government and the defendant appeared in person and by counsel, 
Nicholas J. Chase, Esquire. 
IT IS ADJUDGED that the defendant has been socitalsa upon his 
plea of not guilty and a verdict of guilty of the offense of HOUSEBREAK- 
ING and ROBBERY as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, 
IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of 
Three (3) years to Nine (9) years on count one; | 
One (1) year to Three (3) years on count two, to 
run concurrently with the sentence imposed on 
count one. | 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ George L. Hart, Jr. 
United States District Judge 


[Filed November 19, 1959] 
NOTICE OF APPEAL | 
Name and address of appellant Ralph L. Sims, District of Columbia 
Jail, formerly: 107 Sixteenth Street, S.E., Washington, ‘D.C. 
Name and address of appellant's attorney Nicholas J. Chase; A. Ken- 
neth Pye, 1216 Wyatt Building, Washington 5, D.C. 
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Offense Housebreaking, robbery. 


Concise statement of judgment or order, giving date, and any sentence 


Judgment of conviction entered on November 6, 1959, sentencing 
defendant to imprisonment from three to nine years. 

Name of institution where now confined, if not on bail District of 
Columbia Jail, 200 - 19th St., S.E., Washington, D.C. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 

Date 16th November 1959 /s/ Ralph L. Sims, 
Appellant 
/s/ A. Kenneth Pye 
Attorney for Appellant 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following question is 
presented: 

Was not the trial court correct in denying the motion for 
a new trial, where the appellant through new counsel, after 
@ conviction of robbery and housebreaking, asserted the 
following: 

(1) That the evidence at the trial was in conflict; 

(2) That the appellant was identified by the name of “Ter- 
rorizer” although no objection noted in the record; 

(3) That an arrest record of a government witness was not 
produced, although not due to any error on the part of the 
government; 

(4) That certain evidence, known to appellant, concerning 
his relationship prior to trial with a government witness was 
not explored on cross-examination to show the witness’ bias 
and prejudice? 

@ 


I. The Jury Properly Resolved The Conflict Of The Evidence In 
Favor Of The Appellee. 

Il. There Is No Error In The Use Of A Nickname When The 
Record Reflects It Was Used Only For Identification And 


Ill. Failure To Produce Government's Witness’ Record Was Not 
Due To Any Lack Of Diligence On The Part Of The Gov- 
ernment. The Record At Best Would Be Purely Cumulative 
And Could Not Be Used For Impeachment Purposes. 

IV. The Interests Of Justice Require That The Conviction Be 
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COUNTERSTATEMENT OF THE CASE 


On July 13, 1959, a two-count indictment was filed in the 
United States District Court for the District of Columbia 
charging appellant with robbery in violation of Title 22, Sec- 
tion 2901, and housebreaking in violation of Title 22, Section 
1801 of the D.C. Code (J.A. 3). On July 17, 1959, appellant 
entered a plea of not guilty to both counts (J.A. 4). On 
October 7, 1959, he was convicted on both counts (J.A. 5). 
On October 13, 1959, appellant, through new counsel, filed 
@ motion for a new trial which was denied on November:6, 
1959 (J.A. 2). The appellant was then sentenced to a term 
of imprisonment of three to nine years on the housebreaking 
count and one to three years on the robbery count, sentences 
to run concurrently (J.A. 67). This appeal was ened noved 
See 67). 


(1) tee dh mgt 
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The Trial 


Thomas Eugene Mason, the government’s first witness, 
testified he arrived on June 24, 1959, around 2:40 p.m., at the 
home of Anna Byrd (J.A. 6). The purpose of this visit was 
to thank Mrs. Byrd for the kind donation of flowers she sent 
to the funeral of his girl friend’s sister (J.A. 11). Ten min- 
utes later, as the witness was leaving, & knock was heard at 
the front door; the door was opened, and in came appellant 
with two cohorts (J.A. 7). “Hold up”, said the appellant, 
as he pointed a gun at the witness (J.A. 7). Mrs. Byrd was 
told by one of the robbers to go upstairs (J.A. 7). 

‘As the witness’ pockets were being emptied, the appellant 

it bim over the head with the pistol. After the blow, the 
witness staggered down the hallway. One of the robbers 
shoved him down the basement steps and ordered him not to 
come up for ten minutes unless he wanted them to kill him 
(J.A. 8). Subsequently, the witness returned to the first floor, 
attempted to call the police but was unable to get the dial 
tone (J.A. 8, 12). He ran from the house to his own home, 
only five minutes away, and called the robbery squad (J.A. 
8, 12, 13). 

Mason stated that on the previous night he had received 
eighty-three dollars from his sister to pay her car note (J.A. 
7, 10). The denominations were “fives and mostly ones” 
(J.A.6,7). The witness had spent eight dollars of this amount 
and the remaining seventy-five dollars had been stolen by the 
robbers (J.A. 11). 

Later in the afternoon, while cruising the area with Detec- 
tive Blancato, this witness pointed out the appellant. This 
was approximately four blocks from the scene of the crime 
(J.A.9). 

Anna Regina Byrd testified that around 2:45 p.m., on June 
24, 1959, Thomas Eugene Mason visited her at her home (J.A. 
14, 15). Mason had been there about ten minutes when she 
heard a knock at the door. She opened the door and appellant 
accompanied by two men, came into the house (J.A. 15). Mrs. 
Byrd stated that the appellant was known to her only by the 
name of “Terrorizer”. There was no objection. The appellant 
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announced that it was a stick-up and struck Mason on the head 
with the gun he was carrying (J.A. 15, 16). She was told to go 
upstairs and this instruction was obeyed (J.A. 17). Later the 
robbers left but not before one member of the group stopped 
“and wiped off the telephone” (J.A. 17). Next the witness ran 
to the front of the house and observed Mason come out of the 
house. He told her he was going to call the police (J.A. 19). 
Sometime later that afternoon at Police Headquarters, she posi- 
tively identified the appellant as one of the robbers (J.A. 18). 

Detective Louis Blancato of the Robbery Squad of the Metro- 
politan Police Force, testified that on June 24, 1959, after receiv- 
ing a robbery report, he was cruising in a police car with Thomas 
Eugene Mason when Mason pointed out the appellant as a 
man who had commited the robbery (J:A. 22, 23). The officer 
observed the appellant hand money to Isaac Tendle (J.A. 23). 
The appellant was arrested and taken from his person were two 
five dollar bills. A search of Isaac Tendle revealed one five- 
dollar bill and six one-dollar bills (J.A. 28, 24). The latter 
came from the same pocket in which this witness observed 
Tendle place the money he received from the appellant (J.A. 
23, 24). There was no objection to the introduction of these 
monies (J.A. 25). This was the end of the Government’s case 
in chief (J.A. 26). 

At the close of the Government’s case, counsel for appellant 
moved to have the housebreaking count of the indictment dis- 
missed, which was denied. The record discloses no motion as 
to the robbery count (J.A. 26, 28). 

The defense was one of alibi. The first witness for the ap- 
pellant was his mother, Mrs. Betty Harney (J.A. 28). She 
testified that the appellant did not leave the house until after 
3:30 that afternoon, although she did not know where he was 
at 2:50 p.m. (J.A. 29, 30). The witness further testified that 
the scene of the crime was approximately seven blocks from her 
home (J.A. 31). On June 23, 1959, the day before the crime, 
she had given her son two five-dollar bills (J.A. 29). 

Four witnesses testified that they were at the appellant’s 
home when the crime took place and the appellant did not leave 
(J.A. 32-35, 36-40, 40-45, 45-48). On cross examination, it was 
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‘ascertained that the witnesses Branch, Collins and LeGrant’s 
work habits were other than steady (J.A. 34, 38, 42). The 
fourth of this quartet was Joseph Williams, cousin of 
appellant. 

Isaac Tendle next took the stand and denied that the 
appellant had given him the eleven dollars found on his per- 
son by the police (J.A. 49). The witness stated that the 
money found on his person had come from a gambling game 
at the playground the previous day (J.A. 50). He had trouble 
remembering the names of the boys in the game except for one 
participant he had known for two years, but was unable to 
give the latter’s address (J.A. 50). His employment also was 
nonexistent (J.A. 50). : 

Rudolph Moses then testified that appellant gave him a 
quarter just before two detectives arrested the appellant 
(J.A. 52). 

The appellant testified in his own defense (J.A. 54). He 
claimed that Mason was a numbers man and that he owed the 
appellant $2,180 as a result of his four-dollar hit the previous 
day (J.A. 56, 58, 59). The appellant further testified that 
the two five-dollar bills found on his person after he was 
arrested, had been received “from my mother before I left 
home” (J.A. 56). This is contrary to his mother’s testimony 
earlier (J.A. 29). He denied being involved in the house- 
breaking and the robbery, claiming he was home at the time 
(J.A. 55, 57). He further denied giving Tendle any money 
(J.A. 56). The appellant was unemployed at the time of the 
crime (J.A. 58). 

On rebuttal Thomas Eugene Mason was recalled and denied 
ever taking a numbers play from appellant (J.A. 61). 


The Motion 


On October 13, 1959, new counsel for appellant filed a mo- 
tion for a new trial (J.A. 62). On November 6, 1959, it was 
argued and denied (J.A. 2). Many arguments were presented 

+The behavior of this witness required an admonition by. the Court (J.4- 


48). The only way this witness could identify two of the alibi witnesses was 
through the use of nicknames (J.A. 46). 
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to that Court very similar to those before this-Court. The 
Trial Court stated, 


“Y presided at this trial and I remember the trial 
very clearly, and in the opinion of this Court, this 
defendant received a fair trial and that he was ably 
represented by counsel at that trial”? 


‘The Court discussing the appellant’s alibi defense stated that 
it was considering turning this matter (the alibi witnesses) 
over to the United States Attorney on the question of perjury.’ 


STATUTES AND RULE INVOLVED 
Rule 33, Federal Rules of Criminal Procedure, provides: 


New Trial. The court may grant a new trial to a 
defendant if required in the interest of justice. If trial 
was by the court without a jury the court may vacate 
the judgment if entered, take additional testimony and 
direct the entry of a new judgment. A motion for a 
new trial based on the ground of newly discovered evi- 
dence may be made only before or within two years 
after final judgment, but if an appeal is pending the 
court may grant the motion only on remand of the 
case. A motion for a new trial based on any other 
grounds shall be made within 5 days after verdict or 
finding of guilty or within such further time as the court 
may fix during the 5-day period. 

Title 22 D.C.C. § 1801, provides: 

Definition and penalty. Whoever shall, either in the 
night or in the daytime, break and enter, or enter with- 
out breaking, any dwelling, bank, store, warehouse, 
shop, stable, or other building, or any apartment or 
room, whether at the time occupied or not, or any 
steamboat, canal boat, vessel, or other watercraft, or 
railroad car, or any yard where any lumber, coal, or 
other goods or chattels are deposited and kept for the 


? Page $2 of motion transcript. 
* Page 16 of motion transcript. 
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purpose of trade, with intent to break and carry away 
any part thereof or any fixture or other thing attached’ 
to or connected with the same, or to commit any crim- 
inal offense, shall be imprisoned for not more than 
fifteen years. 

Title 22 D.C.C. § 2901, provides: 


Robbery. Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


Appellant has brought a motion for a new trial stating that 
it should be granted “in the interest of justice”. Singly or 
collectively, the points raised are without merit. 

The jury as trier of the facts resolved the conflict in the 
evidence in favor of the appellee. This verdict does not pre~- 
ponderate heavily against the facts. 

The use of the appellant’s nickname was for purposes of 
identification. Moreover the identification passed without 
objection. 

The failure to produce an arrest record was not due to a 
lack of diligence on the part of the appellee. The responsibil- 
ity for the error was appellant’s. Moreover, the arrest record 
could not have been used for impeachment purposes and at 
best would have been only cumulative of testimony already 
given by the witness. 

The fact that the appellant had on a previous occasion testi- 
fied that a government witness had used force and violence on 
him was not newly discovered. The interest of justice 
required that the motion for a new trial be denied. 


ARGUMENT 


Appellant contends that the Trial Court was in error when it 
refused to grant his motion for a new trial. He presents many 
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arguments in support of his position. These have been con- 
sidered and are found neither singly or collectively, to be with 
merit. y 

Rule 33 of the Federal Rules of Criminal Procedure gives the 
trial court the right to grant a motion for a new trial if it is 
required in the interest of justice. The court may weigh the 
evidence and consider the credibility of the witnesses. If the 
court reaches the conclusion that the verdict is contrary to the 
weight of the evidence and a miscarriage of justice may be in- 
volved, the verdict may be set aside and a new trial granted. 
This authority should be exercised with caution and should be 
envoked only in exceptional cases in which the evidence pre- 
ponderates heavily against the verdict. Garrison v. United 
States (4th Cir. 1932), 62 F. 2d 41; United States v. Robinson, 
(D.C._D.C. 1947) 71 Fed. Supp. 9, 10. For purposes of this 
motion, the trial court has been likened to a thirteenth juror. 
Applebaum v. United States, (7th Cir. 1921), 274 F. 2d 43, 46. 

Tf the motion is based on newly discovered evidence, it must 
disclose (1) that the evidence is newly discovered and was un- 
known to the defendant at time of trial; (2) that the evidence 
is material, not merely cumulative or impeaching; (3) that it 
will probably produce an acquittal and that failure to learn of 
the evidence was due to no lack of diligence on the part of the 
defendant. Thompson v. United States, 88 App. D.C. 285, 188 
F. 2d 652 (1951) ; United States v. Johnson (7th Cir. 1944), 142 
F. 2d 588, cert. denied, 323 U.S. 806; Wagner v. United States 
(9th Cir. 1941), 118 F. 2d 801. 

A motion for a new trial is addressed to the sound discretion 
of the court and a judgment will not be reversed for error in 
denying a motion for a new trial except where clear and mani- 
fest abuse of judicial discretion has been exercised. Burnett v. 
United States, $2 U.S. App. D.C. 360, 164 F. 2d 103 (1947), 
McDonnel v. United States, 81 US. App. D.C. 128, 155 F. 2d 
297 (1946). It is not ordinarily assignable as error on appeal. 
Hamilton v. United States, 78 US. App. D.C. 316, 140 F. 2d 679 
(1944) ; Beard v. United States, 65 US. App. D.C. 231, 82 F. 2d 
837 (1986) ; cert. denied, 298 US. 655. An examination of the 
record in the instant case shows beyond any question that the 
Trial Court should have denied the motion. 
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I. The jury properly resolved the conflict of the evidence in 
favor of the appellee 


Appellant asserts that there was sufficient conflict in the 
evidence which might warrant a new trial. At the trial two 
eye witnesses positively identified the appellant as the armed 
robber. He was not a stranger to them. Both had known 
him previously. The defense in the case was one of alibi. The 
appellant claimed he was home at the time and presented wit- 
nesses who attempted to corroborate this fact. The issue was 
that of credibility. Who was telling the truth? The jury 
heard all the witnesses and weighed all the evidence. It was 
their duty to make a determination. After due deliberation, 
they, unanimously, found the appellant guilty as charged 
beyond a reasonable doubt. The evidence did not preponder- 
ate heavily against the verdict. United States v. Robinson, 
supra. In fact, it was consistent with the evidence. 


IL There is no error in the use of a nickname when the record 
reflects it was used only for identification and no objection 
was noted 


Appellant argues that the government was presenting evi- 
dence of bad character when during the trial, a government 
witness identified the appellant by the name of “Terrorizer’’. 
The record reflects it was the only name by which the witness 
knew the appellant and was apparently his nickname in the 
community (J.A. 15, 16). The name was used only for identi- 
fication and not to show bad character. 

A similar situation arose in Hoskins v. Buchanan, 223 S.W. 
2d 904, 311 Ky. 246 (1949), where the name “Bulldog” was 
used in an indictment. That court found that there was no 
error in using the nickname to clearly describe the defendant. 
In addition, this record discloses that two of the appellant’s 
alibi witnesses could be identified by the appellant’s cousin 
only by the use of nickname, “Trump and Quack” (J.A. 46). 

Granting, but only for the sake of argument, that the identi- 
fication was prejudicial, it should be noted that the incident 
passed without objection (J.A. 16). It has been held uni- 
formly that where such incidents go without objection by an 
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appellant, they constitute unassigned error and form no basis 
for reversal on appeal. Beasley v. United States, 94 U.S. App. 
D.C. 406, 218 F. 2d 366 (1954), Wheeler v. United States, 93 
US. App. D.C. 159, 211 F. 2d 19 (1953). 


I. Failure to produce Government's witness’ record was not 
due to any lack of diligence on the part of the Government. 
The record at best would be purely cumulative and could 

. not be used for impeachment purposes 


Trial counsel for appellant issued a subpoena prior to trial to 
the Metropolitan Police Department for the criminal record of 
Thomas Mason, a government witness. There was no criminal 
record. After the trial but prior to the motion for a new trial, 
new counsel issued a subpoena for the record of Thomas E. 
Mason. This was the true name of the witness as identified to 
the appellant in the indictment (J.A. 1, 3). An arrest record 
was produced (J.A. 66). Lack of due diligence cannot be as- 
cribed to the government when the delay came as @ result of 
appellant’s error, Thompson v. United States, supra. 

No convictions were found on the police record. It reflects a 
number of arrests with the latest in the latter part of 1956. 
The law is clear that a witness may be impeached on a convic- 
tion of a crime but evidence of an arrest is never available for 
this purpose. Beasley v. United States, supra; Campbell v. 
United States, 85 U.S. App. D.C. 133, 176 F. 2d 45 (1949). 

Appellant contends that lack of arrest record hindered the 
cross-examination of the witness as to any background in the 
numbers business. The witness never denied that he had been 
in the numbers business. In fact it would seem that he had 
this vocation at one time. On cross-examination by the appel- 
lant this testimony was adduced: 


“Did you ever take a number play from this man 
(appellant)? 

“Prom this man, you say? 

“Yes. 

“No, I haven’t?” [Emphasis supplied] (J.A. 61). 


This would infer that he had in the past taken number plays 
from other people but not from the appellant. Mason said, 
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however, that he had not been in the business while he had been 
out of work for four or five months prior to the date of the 
crime (J-A.-10). 

If the appellant would have had the arrest record at trial and 
had been permitted to question from it, it would have been only 
cumulative and gone towards past activities (J.A. 61). The 
trial court was not required to grant a new trial because of this 
factor Murphy v. United States, 91 US. App. D.C. 118, 198 
F. 2d 87. (1952) ; Lawrence v. United States, 90 US. App. D.C. 
422, 196 F. 2d 48 (1952), cert. denied, 343 US. 981; Brown v. 
United States, 59 US. App. D.C. 57, 32 F. 2d 953 (1929). 


IV. The interests of justice require that the conviction be 
affirmed 


Appellant presently complains that in the interests of 
justice a new trial should have been granted to afford the 
appellant an opportunity to attack Detective Blancato’s 
credibility by showing his bias and prejudice against the 
appellant. It appears from an affidavit filed with the motion 
for a new trial that the appellant in another case testified that 
he had been arrested by Detective Blancato for robbery and 
when he denied it, Detective Blancato had used force and 
violence on him (J.A. 64). This was not newly discovered 
evidence and obviously was known to the appellant before 
and during trial. Thompson v. United States, supra. 
Saunders v. United States, 89 U.S. App. D.C. 291, 192 F. 2d 
409 (1951). There is nothing in this record to indicate that 
Detective Blancato was prejudiced against the appellant.” 

In conclusion the appellant received a fair trial and was ably 
represented by a competent member of the bar.° Nothing has 


“Appellant submitted affidavits with the motion for a new trial. One 
involves the witness Mason. It is vague as to time, place and circum- 
stances. If material, only cumulative and nothing was presented to show 
that this was newly discovered evidence. 

‘The Trial Court stated that it felt it would be prejudicial and have 
required 2 mistrial to bring out the background between Blancato and 
appellant (p. 12 of tr. motion for new trial). 

“Twice the Trial Court commended the appellant’s trial counsel for the 
able manner in which he represented the appellant (p. 32 of tr. for motion 
for new trial); (p. 125 of the trial transcript). 
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‘been presented before this Court which would require it to 
reverse the judgment of the lower court. In fact, the interests 
of justice would require an affrmance of the conviction. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of conviction be affirmed. 
Otiver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Joun Juve O'DONNELL, 
Assistant United States Attorneys. 
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